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HOW TO GET A PICTURE OF THE COURT 


On the opposite page is the recent photograph of the present 
Supreme Judicial Court. In size 10” x 13” the first dozen is $133.50. 
Thereafter for each additional copy ordered at the same time the 
price is $6.50. Orders are in hand for about eighteen. If five 
dozen should be ordered, the average cost would be about $7.50. 
Pictures will be autographed by members of the Court, if desired 
and requested. Orders may be sent to the Massachusetts Bar As- 
sociation, 15 Pemberton Square, Boston 8. 

Send your orders promptly to get the lower price. Bills will 
be sent to you by the photographer. 


a 


REPORT OF NOMINATING COMMITTEE 


The committee herewith submits its nominations for officers and 
seven (7) members at large of the Board of Delegates of the Massa- 
chusetts Bar Association to fill vacancies that will exist at the 
annual meeting to be held on June 15, 1957. 


PRESIDENT 
RAYMOND F. BARRETT, Quincy 


VICE-PRESIDENTS 
LINCOLN S. CAIN, Pittsfield HAROLD Horovitz, Newton 
LIVINGSTON HALL, Concord BERTHA R. KIERNAN, Chelsea 
STANLEY B. MILTON, Worcester 


TREASURER 
GERALD P. WALSH, New Bedford 


SECRETARY 
FRANK W. GRINNELL, Boston 


MEMBERS AT LARGE—BOARD OF DELEGATES 
MILTON J. DONOVAN, Springfield FRANK L. KozoL, Brookline 
JAMES H. FITZGERALD, Brockton LAURENCE H. LOUGEE, Worcester 
A. ANDRE GELINAS, Fitchburg RICHARD B. JOHNSON, Swampscott 
PAUL B. SARGENT, Weston 





Respectfully submitted 
ROBERT W. BODFISH, Chairman 





BY-LAWS — ARTICLE XIV — NOMINATIONS 


“Section 1. On or before February 15th in every year at a meeting duly 
called for the purpose, the Board of Delegates shall elect a nominating com- 
mittee of five (5) members, and shall designate the Chairman thereof. Not 
later than April 1st the nominating committee shall file with the Secretary 
its nominations for President, Vice-Presidents, Treasurer, Secretary and seven 
(7) members at large of the Board of Delegates. The report of the committee, 
together with this Article, shall be mailed to the members not later than April 
15th. Other nominations in writing may be made for any of such offices upon 
the signature of not less than fifty (50) members of the Association, provided 
such nominations are filed with the Secretary not later than May Ist. All 
nominations shall be contained in the notice of the Annual Meeting, those 
nominated by petition so designated. No person shall be elected unless 
nominated as herein provided.” 
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NEW BOOK NOTICES 
As we go to press we have received notice of two new books to 
which we call attention as likely to be found useful by the bar. 





MASSACHUSETTS LEGAL BUSINESS FORMS 
ANNOTATED 
By Carl B. Everberg of the Massachusetts Bar and the head of 
the Department of Business Law at Boston University. 


The volumes constitute a unit in the Massachusetts Practice 
Series published by the Boston Law Book Co., 8 Pemberton Square, 
Boston 8. See back cover of this issue. 








ATWOOD’S RULES FOR MEETINGS 
BY ROSWELL L. ATWOOD 

The author is a teacher of parliamentary law at the Harvard 
Business School. It is published by the Atwood Corporation, Mel- 
rose, Mass.—$3.50. Address P. O. Box 31, Melrose 76, Mass. 
Dept. M. 

This little book of a size which would fit a coat pocket but with 
good print is “parliamentary law” in simple language conveniently 
arranged for ready reference and easy reading. It should prove 
convenient for meetings of any group or organization. 

F. W. G. 





THE NEW PROBATE FORMS 

As explained in the “Quarterly” for December 1956 (p. 29) on 
July 2, 1956 the Supreme Judicial Court approved 164 uniform 
forms to be used in the Probate Courts in all Counties. Those 
forms were prepared under the supervision of the Administrative 
Committee of the Probate Courts and approved by the Probate 
Judges before submission to the Supreme Judicial Court. 

The new forms take effect on May Ist, 1957. 








THE MIDWINTER MEETING IN NORTHAMPTON 


The midwinter meetings continue to be successful in bringing the 
association to the members in different parts of the Commonwealth. 
This second meeting in Northampton was no exception. It was well 
attended, the program proved interesting and the atmosphere hos- 
pitable as usual. On behalf of the Association we express apprecia- 
tion of the successful efforts of the co-chairmen, Alvertus D. Morse 
and Edwin P. Dunphy, and the members of the Hampshire bar. 


F. W. GRINNELL, Secretary. 














SOE a SPOR e 








JOHN P. HIGGINS 
Chief Justice, Superior Court 
1937-1955 


At a session of the Superior Court for Suffolk County on Novem- 
ber 17, 1956, Chief Justice Paul C. Reardon presiding in a court 
room filled to capacity with members of the bench and bar and 
friends of the former Chief Justice, Frank Stanton, Esq. presented 
the following 


“MOTION 

“May it please the Court, we are met this morning for formal 
presentation of the portrait of the late Chief Justice John Patrick 
Higgins. 

“As Chairman of the committee* of the friends and associates 
of John Higgins, whose efforts have made the commission of this 
painting possible, I move that it be accepted by the Court and that 
the remarks of the subsequent speakers be made part of the 
records of this Court and that it be so ordered.” 


* Committee: Frank Stanton, Chairman; James W. Hennigan, Treasurer; Samuel 
Stern, Secretary; Dwight L. Allison, David Brickley, Michael Carchia, James E. Clark, 
Charles M. Doherty, Hon. Francis J. Good, James A. Gleason, Hon. Paul G. Kirk, 
George T. Lanigan, Francis J. Monahan, Anthony L. Mondello, Myer Moskow, Dr. Frank 
Palumbo, Joseph Schneider, Abraham Winick, Isadore Wise. 
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Garrett H. Byrne, District Attorney of Suffolk County and 
Dwight L. Allison of the Suffolk bar then addressed the Court 
with great feeling and appreciation of the character, the person- 
ality and the public services of the late Chief Justice. The entire 
proceedings are printed in an attractive pamphlet issued by the 
Committee. 


Space limits us to the response by Hon. Walter L. Collins, the 
Senior Associate Justice who served with Chief Justice Higgins 
during his entire judicial career, and the response of the 
present Chief Justice, but we quote one passage from the remarks 
of Mr. Allison because it reflects an idea expressed some thirty 
years ago by the late Thomas W. Proctor in a way which we have 
never forgotten. Mr. Proctor said 

“I have sometimes thought that the important party to the 
litigation is the loser. If as he leaves the court defeated, he is 
forced to feel that his cause has received all the consideration 
that there could be for it, we need have no fears for our courts 
of justice.” 


IN THE SAME VEIN MR. ALLISON SAID: 


“Sitting in judgment on the Bench, he was a keen analyst... . 
He could split a case right down the middle and get to the very 
core of it. Sometimes he exhibited a gracious impatience with 
wasted effort and collateral expeditions . . . above all his other 
attributes was his great and embracing charity which abounded 
in knowledge and discernment. Firm as a magistrate, when the 
occasion demanded it, he was quick to temper justice with mercy 

. . when there was the slightest hope of redemption or rehabili- 
tation, and no convicted defendant . . . left his court room with- 
out the feeling that here was a judge filled with compassion .. . 
who was inwardly reciting a prayer of hope while he faithfully 
performed the obligation required by his oath of office.” 


CHIEF JUSTICE PAUL C. REARDON: 


“Mr. Justice Collins, whose service on the Superior Court em- 
braced the entire tenure of Chief Justice Higgins, will make the 
response on behalf of the Court.” 


RESPONSE OF HON. WALTER L. COLLINS, SENIOR ASSOCIATE JUSTICE: 

“We are gathered here to memorialize the life of the late John 
P. Higgins, the 7th Chief Justice of the great trial court of 
Massachusetts. 

“He was born on February 19, 1893 in the densely populated 
and cosmopolitan West End of Boston, where so many generations 
from other shores have made their first American home. 

“Nurtured in our public schools, he graduated with high marks 
from the oldest public high school in America, the Boston English 
High. 
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“After completing one year at Boston College, he transferred to 
Harvard where he majored in chemistry. In this specialty he 
attained grades of distinction and received in 1917 the degree 
of Bachelor of Science from Harvard University. 


“Immediately he responded to the call of his country by en- 
listing as a yeoman in the U. S. Navy. Soon he earned his com- 
mission as Lieutenant Junior Grade. Following his discharge he 
entered the employ of the Navy as an analytical chemist. 


“While in that service the urge came to him to seek legal train- 
ing. He enrolled in two schools of law, Boston University by day, 
and Northeastern by night. Within eighteen months he completed 


his law instruction and in 1927 was admitted to the Massachusetts 
Bar. 


“In 1929 he sought elective office from his old home district, 
the West End, and was elected and re-elected to the Massachusetts 
House of Representatives. In the great and General Court he was 
a fluent speaker—an outstanding debater, and had the respect and 
confidence of all his colleagues. 


“His stature grew. He attained higher public office. In 1934 
he was elected, and in 1936 was re-elected to the United States 
Congress. By virtue of his engaging personality, his soundness 
of character, and ability, he seemed destined to achieve still higher 
elective honors, when suddenly there came to him a call to public 
service of a radically different nature. He was appointed in 1937 
by Governor Hurley as our Chief Justice. 


“Thus, within a score of years, we find him in diverse fields of 
endeavor; science, law, statecraft, and finally the Judiciary. 


“Well do I remember the gracious advice and cooperation ac- 
corded him by the then senior members of our Court, all of whom, 
save one, have passed from this sphere. With their loyal assist- 
ance, and his own versatility, he soon mastered the arduous task 
of administration. 


“While immersed in his new judicial duties, sadness came into 
his life. His devoted wife Elinor died, placing on him the sole 
duty of rearing his only child, then a girl of tender years. 


“His sittings were chiefly on the criminal side of the Court, 
where he presided with fairness, firmness and dignity. When the 
evidence warranted, he dispensed justice with mercy. 


“He was deeply religious, tolerant, and was without prejudices, 
racial or sectional. 


“He never embraced resentments, nor treasured wrongs. Essen- 
tially he was a kind man, and always considerate of his associates. 
Socially he was extremely friendly. Courage, integrity, and 
extraordinary simplicity were his throughout life. He was a man 
who paid for what America did for him by living an honorable 
and useful life. 
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“On that day when we, his associates, learned that he had 
passed into eternity, ‘the tear that we shed, though in secret it 
rolled, shall long keep his memory green in our souls’.” 


REMARKS OF CHIEF JUSTICE PAUL C. REARDON: 


“Judge Collins, the Senior Justice, has responded for the Court 
this morning. It is entirely fitting that he should have done so, 
for he served with the late Chief Justice during the entire tenure 
in office of the man whose memory we honor today. Yet I, who 
did not have the fortune of knowing him, have still a word to add. 
There has been scarcely a day since my assumption of the responsi- 
bilities which were his that I have not heard from someone’s lips 
testimony of his kindness and humanity. There are many who 
have passed through my office in these recent months who have 
voiced their sentiments in this regard. ‘He was a man,’ they say, 
‘who wished only to help people and to do hurt to no one.’ 

“Many years ago, Rousseau asked the question, ‘What wisdom 
can we find that is greater than kindness?’ It is a strange ex- 
perience to construct from conversation the concept of one whom 
you never knew but in this case the memory of a good man and 
a warm heart has exerted such an influence on those who were 
his friends and who have described him to me that there is left 
to me as his successor, a hope and a trust. May it be that I and 
those who succeed me as Chief Justice of the Superior Court of 
the Commonwealth so conduct ourselves that as we pass in the 
pageant of the years it may be said also of us, ‘He possessed the 
kindness of heart that is the basis of wisdom.’ 

“The motion is allowed. The proceedings will be spread upon 
the record. 

“The Court will now adjourn.” 


TRIAL BY NEWSPAPER 


By JOSEPH M. HARVEY 
of the Boston Bar and the Boston Globe, 


at the Boston Bar Association, January 30, 1957 





On a number of occasions in court, I have heard lawyers open 
their argument with that old saying: If the law is on your side, 
you yell about the law. If the facts are on your side, you yell about 
the facts. And if neither are with you, you just yell. I am here 
to just yell. 

The subject of our yell, as you know, is “Trial By Newspaper.” 
That is a best-selling slogan today, high on the hit parade of counsel 
for defendants whose deeds or misdeeds have been chronicled in the 
press. Like so many slogans or sayings, a few colorful and ofttimes 
biased words are used to express an idea briefly. But as with so 
many slogans and sayings, the few words say too much. “Trial By 
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Newspaper” has an ominous, threatening, villanous sound. It con- 
jures up fears of tyranny, of danger to home and mother and our 
Founding Fathers, of an assault on Old Glory and the Bill of Rights, 
and all those other cliches so dear to the tongues of Fourth of July 
orators. But when you draw back a bit, take a good look, turn on 
the lights and consider this Ogre, it shapes up as no bigger or more 
formidable than any other problem facing us in this fast-moving, 
complex whirl that is our world today. In fact, it is not even a new 
problem. English barristers were bellowing about the problem a 
century ago. You might even say the invention of the printing 
press started the whole thing. 


Melting this mountain down to mole-hill size, one major issue 
remains. Do news stories about murders and robberies, graft and 
swindles and all the other classifications in the catalogue of crime 
prevent a defendant getting a fair trial? Do these accounts in the 
press prevent an accused getting the “speedy and public trial .. . 
by an impartial jury” which the Constitution guarantees to him? 
(U. S. Constitution, Article VI.) 


No one will, for a moment, deny that the alleged acts of murderers 
and robbers, the purported misfeasances and malfeasances of offi- 
cials and the charges against grafters and corrupters fill up news 
columns well in advance of the day when the judge dons his robe 
and the jury files in to hear the evidence. 


Do jurors remember what was printed? Have they formed 
opinions? Lawyers have a maxim that: “What goes in de bene, 
stays in the head.” But how many of you here today can remember 
the headline in this morning’s newspaper? In last night’s paper? 
In yesterday’s paper? As a practical matter, what is a modern day 
trial court to do? Jurors cannot be isolated. News travels fast 
and completely—especially in these days when men cross the coun- 
try in three hours and go around the world in 48. In such a fast 
moving world, it is essential to the liberty of free people that they 
know what is going on around them. That is the other part of the 
problem—the other side of the coin of trial by jury. 

Here we have two major freedoms of our American way of life 
meeting and colliding head-on. An accused has a right to a fair 
trial by an impartial jury, and the people have a right to be in- 
formed by a free press. Which one—if either—should give way? 
Freedom of the press is as old and as sacred a freedom as trial 
by jury. 

Everyone in this room today knows—perhaps out of his own 
experience—that there have been abuses of the jury system. These 
abuses are old and of long standing. Governor John Winthrop in 
1644 complained of juries both in England and in the new Massa- 
chusetts Bay Province that gave arbitrary damages. (Winthrop: 
“Arbitrary Government Defined,” Harvard Classics, Volume 43, 
page 57.) In 1877, the Law Times in England described as “one 
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of the great scandals of our legal administration” the “perversity 
or blunders of juries.” Said the Law Times then of the jury sys- 
tem, “The system is certainly falling into disrepute.” (64 Law Times 
93.) In our own days, judges of some of our highest courts have 
questioned whether the jury system works true justice. Perhaps, 
now is the time for a new look, a new analysis of the use of juries. 
Perhaps, it is the jury system and not the press that should give 
way in this problem. It might be that in this modern day, the rights 
of accused would. be better protected by making it possible for all 
those who feel they have been prejudiced by publicity to have the 
case heard by a judge without a jury. Of course, judges, like jury- 
men, read newspapers. But judges, by their training and experience, 
should be better qualified to receive and weigh evidence apart from 
any private opinions they might have. 


As long as there are newspapers, the problem of publicity in 
advance of trial will always remain. 


Now, of course, just as there are abuses in the jury system, so 
are there some abuses in the press, in the newspapers. 


So, of course, there are abuses—or perhaps just differences of 
opinion. But, as James Madison pointed out in his arguments to 
the Constitutional Convention concerning the First Amendment: 
“Some degree of abuse is inseparable from the proper use of every- 
thing, and in no instance is this more true than in that of the press.” 


But, Madison added, in telling the convention of provisions in 
state constitutions concerning freedom of the press, “It has accord- 
ingly been decided by the practice of the states, that it is better to 
leave a few of its noxious branches to their luxuriant growth, than, 
by pruning them away to injure the vigor of those yielding the 
proper fruits.” 


Madison continued: “And can the wisdom of this policy be 
doubted by any who reflect that to the press alone, checquered as 
it is by abuses, the world is indebted for all the triumphs which 
have been gained by reason and humanity over error and oppres- 
sion.” (Madison: “Report on the Virginia Resolutions,’’ Madison’s 
Works, Volume 4, page 544.) 


Madison’s views on freedom of the press were quoted at length 
by the United States Supreme Court in a majority opinion by 
Mr. Chief Justice Hughes, in the case of Near v. Minnesota, decided 
in 1931. (282 U.S. 697.) In that case, the editor of a so-called 
“scandal sheet” was enjoined from publishing his paper under a 
state statute that declared such papers to be a nuisance. The 
Supreme Court struck down the statute. The press, the court said 
in that case, is immune from prior restraints and censorship. The 
importance of this immunity had not lessened over the years, the 
court said. 


The court added: “Meanwhile, the administration of government 
has become more complex, the opportunities for malfeasance and 
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corruption have multiplied, crime has grown to most serious pro- 
portions, and the danger of its protection by unfaithful officials and 
of the impairment of the fundamental security of life and property 
by criminal alliances and official neglect, emphasizes the primary 
need of a vigilant and courageous press, especially in great cities.” 

Those words were spoken a quarter of a century ago—before 
the days of Murder, Incorporated; before the days of bandits in- 
vading private homes; and before the days of so many of our 
present day crimes of major magnitude. 

About 100 years before the Near case, there was a trial in our 
own Supreme Judicial Court of Theodore Lyman, onetime Mayor 
of Boston, for criminal libel on complaint of Daniel Webster. Chief 
Justice Isaac Parker delivered a famous charge to the jury in that 
case. He told the jury that the press—and in this case, Lyman 
was charged with libeling Webster in a newspaper editorial—‘is 
the chief engine to create and sustain civil, political and religious 
liberty.” 

The Chief Justice declared: “It is the sustaining, vital principle 
of freedom— it proclaims the vices and abuses of government—the 
rights of the citizen—the merits and demerits of rulers—and these 
are its proper and legitimate offices. 

“He who would restrain it in the exercise of those functions 
commits treason against the fundamental principles of civil liberty.” 
(“Report of a Trial,” by John W. Whitman, 1828.) 


How is the press going to determine the merits and demerits 
of officials in a criminal investigation if newsmen cannot probe 
into what police and prosecutor are doing? 


How are the people going to know whether there is or may be 
a criminal alliance between criminals and law enforcement officials 
if the press does not report the investigation in full? 


Certainly, some of what is printed may hurt somebody at a 
future trial. But where is the greatest hurt? Who is going to say 
where the line should be drawn? The parties? The lawyers? The 
courts? 


The United States Supreme Court in the case of Pennekamp v. 
Florida (328 U.S. 331) decided in 1946, considered the problems 
raised by newspaper comment made both before and after judicial 
proceedings. Comment before trial, of course, may not be as free 
as comment made after a trial, the court conceded. But, the court 
added, “In the borderline instances where it is difficult to say upon 
which side the alleged offense falls, we think the specific freedom 
of public comment should weigh heavily against a possible tendency 
to influence pending cases.” 


Where pre-trial publicity has created a “clear and present danger” 
to the fair and orderly administration of justice, courts have un- 
disputed power to act of their own motion, as well as on appeal, to 
protect the rights of an accused. As in the case of Delaney v. 
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United States (199 F2d 107) decided in 1952, the United States 
Court of Appeals in the opinion by Chief Judge Magruder granted 
a new trial because news accounts in advance of trial were found 
to be prejudicial. 

Judge Magruder said in that opinion that, “How best to protect 
accused persons from the prejudicial effect of newspaper publicity 
has been a matter of immense concern.” But, he added, the Ameri- 
can view is that “this modern phenomenon of trial by newspaper 
is protected to a considerable degree by the constitutional right of 
freedom of the press.” 

Said Judge Magruder: “The courts, then, are limited to doing 
what they can to insulate jurors from the prejudicial effect of such 
publicity as by cautionary instructions, or by granting continuances, 
or in some cases granting a change of venue.” 


Therein seems to be the wisest course. Continuances, cautionary 
instructions, a change of venue, or even a new trial—although all 
of them are accompanied by some difficulties—would seem to protect 
the rights of an accused from prejudicial publicity without ven- 
turing further along the dangerous path of censuring the press. 
Censure and censorship are not far apart. A frightened press is 
not a free press. 


Thomas Jefferson, who was the target of many bitter attacks in 
the press of his day, was once goaded into saying that: “‘Advertise- 
ments contain the only truth to be relied on in a newspaper.” 


But the same Jefferson confided in a letter to a friend: “The 
basis of our government being the opinion of the people, the very 
first object should be to keep that right; and were it left to me to 
decide whether we should have a government without newspapers, 
or newspapers without government, I should not hesitate a moment 
to prefer the latter.” (“Letter to Colonel Carrington,” January 16, 
1787.) 


Liberty is a hall mark of America. We have a Statue of Liberty 
in our front hall—our gateway at New York Harbor. 


But Liberty is hard to define. Judge Learned Hand some years 
ago defined the spirit of liberty as: “The spirit which is not too 
sure that it is right.” (“I Am An American Day Speech,” May 
21, 1944.) 


The handmaiden of Liberty is Justice—justice for all. 

In closing, I would like to leave with you the words of a great 
lover of liberty and justice—words that could well be a motto for 
all who might sit as jurors and for all who publish newspapers. 

These words are the definition of Justice by William Penn. 

To do justice to all men, Penn said: “Believe nothing against 
another, but upon good Authority; Nor report what may hurt 
another, unless it be a greater hurt to others to conceal it.” (Penn: 
“Fruits of Solitude,” Harvard Classics, Volume I, page 353.) 


PRM RTOX: 
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THE MARYLAND RIGHT TO TRIAL 
WITHOUT JURY IN CRIMINAL CASES 


In Mr. Harvey’s paper, printed in this issue, he says, ‘Perhaps, 
now is the time for a new look, a new analysis of the use of 
juri@i...s. 

“It might be that in this modern day, the rights of accused 
would be better protected by making it possible for all those who 
feel they have been prejudiced by publicity to have the case heard 
by a judge without a jury. Of course, judges, like jurymen, read 
newspapers. But judges, by their training and experience, should 
be better qualified to receive and weigh evidence apart from any 
private opinions they might have. . . . As long as there are news- 
papers, the problem of publicity in advance of trial will always 
remain. . . . Now, of course, just as there are abuses in the jury 
system, so are there some abuses in the press, in the newspapers.” 
Well, let’s take a “new look” at Mr. Harvey’s suggestion of claim- 

ing trial without jury for protection against prejudice from pub- 
licity. He probably did not realize that he was simply suggesting 
what defendants have been doing in Maryland even in capital cases 
since 1860 under statute and probably before that in practice and 
that it was expressly provided for in Massachusetts by Liberty 29 
of the “Body of Liberties” of 1641. We will begin our “new look” 
with a very recent correspondence with the Chief Judge of the 
Supreme Court of Baltimore City (equivalent to our Superior 
Court). 

Letter to the Chief Judge of the 

Supreme Court of Baltimore City 


February 25, 1957 

“In 1921 I attended a meeting of the Maryland bar at Cape May, 
New Jersey. Your predecessor, Hon. Carroll T. Bond [later Chief 
Judge of the Maryland Court of Appeals] and I were sitting in 
big rocking chairs on a hotel piazza and he told me of the Maryland 
practice of generations of trying criminal cases including capital 
cases without juries at the request of the defendant. It was new to 
me and I said if you will write that up I will print it in the Massa- 
chusetts Law Quarterly. He did and I did. As I remember it the 
ABA Journal got him to revise it a bit and printed it, and the N. Y. 
Times picked it up and printed some of it and the discussion 
began throughout the country. 

“In the course of the conversation then or later he said “trial 
without jury in Maryland is as much an ‘inalienable right’ as trial 
by jury.” 

“I then began to study some early Massachusetts history and 
found that Liberty 29 of the “Body of Liberties” of 1641 provided 
(except in capital cases) for the option of the defendant of “trial 
by God and this Bench” or “by God and the County.”* I wrote it 


ona See 1st Report of Judicial Council (II M. L. Q. No. 1, November 1926, 21-28 and 
-115. 
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up. The Judicial Council took it up, recommended it and in 1929 
the legislature provided for it. The Judicial Council with Bond’s 
assistance got the figures from the clerk of your court, which 
showed well over 90 per cent of the cases (including capital) were 
then tried without jury at the defendant’s request, regardless of any 
racial question. They have a similar practice in Connecticut, al- 
though it was not used as frequently as in your court. 

“What I want to know is whether the situation is the same today 
in your court as it was 30 years ago and whether Bond’s statement 
about the “i#alienable right” is exaggerated or substantially correct. 

FRANK W. GRINNELL” 


Answer of the Chief Judge 


February 28, 1957 

“I have your letter of February 25 and am delighted to know 
that you are going to write a piece on our Maryland system of 
criminal trials “by the court” instead of by jury. 

“I may say to start with that the right of a defendant to be 
tried by the court without a jury is not “inalienable.” It is statu- 
tory, but the statute is of such antiquity and the practice so well 
imbedded in our law that no one would think of questioning it. 

“Article 27, section 678 of the Code of Public General Laws (1951) 
provides that 

“Any person presented or indicted may, instead of traversing 
the same before a jury, traverse the same before the court, who 
shall thereupon try the law and the facts.” 

“Maryland Rule 741, effective January 1, 1957, recognizes this 
right and is in fact merely a repetition of Criminal Rule 7 which 
was superseded by the adoption of the Maryland Rules. Abbott vs. 
State (1947), 188 Md. 310, refers to the legal background, with 
various citations. It would seem, although I have not checked this, 
that the present statute is based upon Chapter 57 of the Acts of 
1793. We thus have a tradition more than 160 years old for our 
practice. 

“In general I may say that the situation is now the same in my 
court as it was thirty years ago. Well over ninety per cent of 
criminal cases in Baltimore City are tried by the judge alone. The 
practice is not so popular in the counties outside Baltimore, but I 
think it is growing. It is immensely useful in expediting trials, 
and I have heard of no agitation to limit or restrict it. Since the 
defendant himself makes the election as to which kind of trial he 
wants, and can change his mind any number of times until the trial 
actually begins, the practice is entirely voluntary and is based 
wholly upon the view of the defendant that he will get a better 
“break” from the judge than from the jury. Whether this is true 
or not I do not know.” 

“EMERY H. NILES, 
Chief Judge, Supreme Court 
of Baltimore City.” 
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IN MASSACHUSETTS—LIBERTY 29 OF 1641 
“In all actions at law it shall be the libertie of the plantife and 
defendant by mutual consent to choose whether they will be tryed 
by the Bensh or by a Jurie, unlesse it be where the law upon just 
reason hath otherwise determined. The like libertie shall be 
granted to all persons in Criminall cases.” 


That was long before we had any trained lawyers as judges in 
Massachusetts. 





THE FULLER ACCOUNT OF THE MARYLAND 
PRACTICE IN 1921 
By Hon. Carroll T. Bond, then of the Supreme Court of Baltimore 
City and later Chief Judge of the Maryland Court of Appeals. 
This article already referred to may be read in full in the Mass. 
Law Quarterly for April 1921. We reprint those parts which seem 
most pertinent for practical purposes to conditions today, and Mr. 
Harvey’s suggestion. 
We printed the article with the introductory suggestion 
“The fact that the practice has developed to such general satis- 
faction in one of the old American States, during the course of a 
century, that most of the criminal cases are tried without the 
delay and expense of juries, by the choice of defendants, is a fact 
which deserves the serious consideration of the courts, of the 
bar, of the legislature and of the public. It seems to suggest that, 
perhaps, the fears of those who think that the ‘Temple of Justice’ 
would fall about our ears, if such an election should be given to 
defendants in Massachusetts, may be somewhat exaggerated.” 


| Following recommendations of the Judicial Council, the election 
was provided for in 1929.] 


JUDGE BOND’S LETTER 


Court House, Baltimore. 
Editor Massachusetts Law Quarterly 


Dear Sir :— 


You ask me to write something on the Maryland practice of 
trying criminal cases, at the election of the accused, before judges 
alone, without juries. This is an old and familiar practice in this 
State. As far back as living memories go the greater number of 
all criminal cases have been so tried. 

There is statutory authority for the practice now in a section 
of the Maryland Code of Public General Laws, Article 27, Sec- 


tion 492, which in its present form dates from 1860, and which 
reads: 


“Any person presented or indicted may instead of traversing 
the same before a jury, traverse the same before the court, who 
shall thereupon try the law and the facts. . . .” 
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The proceedings and the discussion in the case of Rawlings v. 
State, 2 Md. 201, give us much information on practice under the 
act of 1809. ... 


The legislature in 1852, chapter 344, finally enlarged the pro- 
ceeding to cover all offences, giving the courts of criminal juris- 
diction power and authority “to try” any person upon any charge 
whatsoever, “although it may subject such person to the pains of 
death.” From this provision it would seem that capital causes had 
not previously been tried before the court alone; at least jurisdic- 
tion to try such cases in this way seemed to need express authority 
in 1852. A revision and codification of all the statute laws of the 
State in 1860 brought to pass the provision as it now stands in the 
code, and as quoted early in this letter. 


So, with us, the practice is one of venerable age, and it seems 
fully as natural a part of the administration of criminal justice as 
does the jury trial. We have been quite unaware that there was 
anything extraordinary in it. Lawyers in Maryland are always 
much surprised when they learn that in other jurisdictions an 
accused cannot have a trial without a jury if he wishes it... . 


We have two criminal courts sitting continually in Baltimore, but 
we keep only one jury panel in attendance for the two of them, and, 
even so, the jury spend much of their time sitting aside as spec- 
tators. Some of the judges of the county courts tell me that a 
majority of all criminal cases in the counties, too, are tried before 
the court. 


As to the reasons which move defendants and their counsel to 
elect trial by the court, a judge is not the best possible informant; 
he is not often taken into the confidence of the defense on such 
points. Some of the commoner reasons are quite obvious, however. 
The possibility that the jury in a particular case may be unfavorably 
disposed toward the accused is probably the most frequent ground 
of the election. When, for instance, the crime has aroused much 
anger in the community from which the jury is chosen, or when the 
prisoner himself is at a disadvantage by reason of a known record, 
or otherwise, trial before the court alone is usually preferred. 
Recently a group of automobile bandits who had robbed a county 
bank and incidentally killed one of the officers, a crime which 
naturally stirred the neighborhood deeply, elected trial before the 
court on the charge of murder; they were all but one found guilty 
of murder in the first degree. Colored prisoners, who make up a 
large proportion of the defendants in the courts of this State, com- 
monly prefer this sort of trial in order to avoid the possibility of 
racial prejudice in the jury box. Colored men charged with crimes 
against women nearly always elect trial by the court, I should 
ae 


And now as to the management of such a trial in actual practice. 
When the prisoner is arraigned, and has pleaded not guilty, he is 
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asked by the clerk, “And how will you be tried, by the court, or 
by the jury?” This, of course, has to be explained to some de- 
fendants. In rare cases we fail to get an election from the accused, 
and in these, I think the practice is to order a jury trial. That was 
done in the single instance I recall. And after the prisoner has 
made his election he takes his place in the dock. In capital cases, 
or those in which the punishment may possibly be death, it is usual 
to provide two or three judges to sit in the case, and to this end 
it is necessary in advance of the day of trial to ascertain what the 
election will be. In the county courts there are usually at least two 
judges ready to sit in all cases, but in Baltimore City, where only 
one judge regularly sits in a court, more preparation is needed, 
and counsel on both sides have an advance conference with the 
court so that the judge regularly assigned there may call in two 
other judges to assist. The law does not require that more than 
one judge sit in a capital case, or in any other; county judges have 
sat singly in capital cases, and at one time in Baltimore judges 
were elected to single courts, and thus so restricted that none 
could go into the criminal court to assist. A judge may in any 
case ask others to assist, and in Baltimore the other judges custom- 
arily comply with such a call without hesitation. But in all non- 
jury cases, even murder cases in which a verdict of murder in the 
first degree is not to be considered, judges in Baltimore ordinarily 
sit singly.. When three judges sit the vote of two determines the 
verdict; unanimity is not required as with a jury (League v. State, 
36 Md. 257). 


The trials are usually less formal than trials before juries, and, 
of course, quicker. There is no delay in selection of the tribunal, 
often opening statements are omitted as unnecessary, the evidence 
is more direct and concise, and there are fewer objections or other 
interruptions. The judges as they go along ask questions to clear 
up matters for themselves. They may, without inconvenience, inter- 
rupt a trial and hold it open for days until other witnesses they 
might like to hear are hunted up. .They may hold in under advise- 
ment for days, after all the evidence is in, to reflect upon it. Some- 
times the examination of witnesses suggests the existence of addi- 
tional evidence which may go right to the point of final difficulty 
in the judge’s mind, and where the evidence may be on the side 
of the accused. the judge is especially careful to bring it into the 
case. I have seen great benefit come to the accused from a long 
suspension to get such additional evidence. 


Arguments on the facts are often omitted in the courts of Balti- 
more City in these cases, too often, perhaps. The judges sometimes 
have to call for the assistance of argument. 


There is some difficulty in the situation which results from a 
difference in the elections of two or more persons jointly indicted, 
and who should be tried jointly. I am informed that in one of the 
judicial circuits of the State it has been held that both must take 
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a jury trial if one elects it, but this is, I believe, at odds with the 
practice elsewhere. In the other counties it has apparently been the 
practice in that situation to try the prisoners separately, holding 
two trials; the difference in elections has been treated as compelling 
a severance. In Baltimore City it has been the practice, for some 
years, at least, to hold the joint trial unaffected by the difference; 
the judge and the jury have been hearing the evidence of the wit- 
nesses once for all, and while the jury has been out, instructed to 
confine its verdict to defendants who have elected a jury trial, the 
judge has rendered his verdict as to the remainder. Recently the 
Court of Appeals has held this city practice not permissible. 


Of course, a trial before the court throws a greater burden on 
the judge than he ordinarily has in a jury trial, and an election of 
the latter form often brings him a welcome respite. I must say, 
however, that counsel on both sides ordinarily conduct a court trial 
in a spirit of helpfulness to the court. We can hardly conceive of 
a docket entirely of jury trials. The thought of such a thing would 
dismay us. It would slow down our court work greatly, and we 
should have to multiply our courts to dispatch the business. At 
present a court in Baltimore City can on most days try twelve or 
fifteen cases, I think. 


There is only one other consideration I can think of on this 
subject; we can and do hold court trials throughout the long vaca- 
tion, although there are no juries then in attendance, and thus for 
a large number of prisoners we keep down the time of waiting be- 
tween arrest and trial. In Baltimore City the ten judges divide 
the summer among them so that each judge sits three or four days 
in one week in criminal cases. 

I hope I have given you most of the information you want. I am 
somewhat at a disadvantage in that I am dealing with an institution 
which is very familiar, and so has been the subject of little discus- 
sion of study. The nose on a man’s own face is not the plainest 
thing in the world to him, is it? 

Very truly yours, 
CARROLL T. BOND. 





AUTOMOBILE REGISTRATION REQUIREMENT 
MISUNDERSTOOD 


Answers to a tort question on the December bar examination 
disclose that all but half a dozen of the 293 applicants believed an 
automobile owner is allowed 30 days or some other period after he 
is domiciled in Massachusetts to register his car in this state; that 
in the meantime he may rely on the registration of his former 
domicile. The 30-day period applies to the right of a non-resident 
to drive an uninsured car here. G.L. 90 Sec. 3. Every car of a 
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Massachusetts domiciliary must be registered in Massachusetts 
and there is no grace period. Rummell v. Peters, 314 Mass. 504, 
51 N. E. 2nd 57. In view of our trespasser-on-the-highway doc- 
trine, the statute is unduly harsh. A grace period should be pro- 
vided. On the day of his arrival at his new domicile, before he 
drives to the registry for his Massachusetts registration, we honor 
the incoming Massachusetts taxpayer by making him an outlaw on 
the highway. 


HORACE E. ALLEN. 





RETROACTIVE FEES FOR PROBATE ACCOUNTS 


The following bill filed by Representative Anthony of Haverhill 
(pending before Legal Affairs) with the memorandum in support 
of it was submitted to the Executive Committee of the Massachu- 
setts Bar Association. 


House No. 806 


“Section 40 of chapter 262 of the General Laws, as most recently 
amended by chapter 632 of the acts of 1956, is hereby further 
amended by striking out the period at the end of the final sentence 
of the eighth paragraph thereof and inserting in place thereof a 
comma and the following:—, but said fees shall not apply retro- 
actively to periods covered by accounts prior to July first, nineteen 
hundred and fifty-five.” 


The 1955 Act provides that entry fees on accounts shall be $5.00 
for each year or major fraction thereof that is covered by any 
probate account. 

The Probate Courts have interpreted this provision to apply to 
both old and new cases. This means that an estate or trust origi- 
nally entered say twenty years ago, would be required to pay an 
entry fee of $100 when filing an account, assuming that, as fre- 
quently happens, no intermediate accounts have been filed. Many 
lawyers are finding that the 1955 act is causing them to dig deep 
to pay these added fees. 


House Bill No. 806 seeks to correct this situation by adding to 
the wording of the 1955 Act appropriate words to remove from the 
Act this retroactive effect which interpretation has given. This 
would mean that only those estates and trusts originally entered 
after July 1, 1955 would be fully subject to the $5.00 fee for each 
year or major fraction covered by the account. Accounts filed for 
matters pending prior to July 1955 would be subject to the new 
fees only for the period covered by such accounts since July, 1955. 

The executive voted to support the bill. 


F. W. G. 
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TENANCY BY THE ENTIRETY—A QUESTIONABLE 
INHERITANCE TAX RULING—WHY SHOULD 
NOT THE DEPARTMENT SEEK A 
DECLARATORY JUDGMENT? 


We received a copy of the following: 
Inheritance Tax Ruling No. 1 


RE: EXEMPTION FOR MULTIPLE FAMILY RESIDEN- 
TIAL PROPERTY OWNED BY HUSBAND AND WIFE 
AS TENANTS BY THE ENTIRETIES 


Tenancies by the entirety were first subjected to the inheritance 
tax as a result of the amendment of section 1 of Chapter 65 of the 
General Laws by Chapter 792 of the Acts of 1949. The following 
exemption was provided in the case of residential property occupied 
by the husband and wife: 


“Provided, however, that in the case of any beneficial interest 
arising or accruing by survivorship of a husband or wife in a ten- 
ancy by the entirety in single family residential property occupied 
by such husband and wife as a domicile, there shall be allowed an 
exemption of such property to the extent of its value, and in 
multiple family residential property so occupied there shall be 
allowed an exemption of such property to the extent of twenty- 
five thousand dollars of its value”. 


The purpose of the provisions above quoted was to exempt from 
tax only residential property held by husband and wife as tenants 
by the entirety and actually occupied by them, as distinguished from 
rental property held by them as an income-producing investment. 

Therefore, the Commission has ruled that the twenty-five thou- 
sand dollar exemption allowable in the case of multiple family resi- 
dential property applies only to the portion of such property actually 
occupied by the husband and wife as a residence at the time of the 
decedent’s death. The application of the exemption can be illus- 
trated by the case of a husband and wife who own as tenants by 
the entireties an apartment building containing ten apartments. The 
property was purchased with funds contributed solely by the hus- 
band. The total fair market value of the building is $100,000, and 
of the apartment occupied by the husband and wife, $10,000. The 
exemption allowable on the death of the husband is $10,000. 

March 29, 1956 
S/ JOHN DANE, JR. 
Commissioner, Department of 
Corporations and Taxation 


At the discussion of inheritance tax matters at the recent meeting 
of the Massachusetts Bar Association in Northampton, we respect- 
fully questioned this ruling and suggested that it added words and 
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meaning to the Statute which the legislature did not express or 
imply. We respectfully repeat our suggestion for the consideration 
of the Commissioner and of the bar. 

Here is an obviously questionable ruling affecting probably a con- 
siderable number of estates throughout the Commonwealth which 
those interested cannot afford to litigate. Is it fair to force them to 
accept the ruling when the Commissioners can seek a declaratory 
judgment on a record probably of one or two pages? We do not, of 
course, suggest that the Commissioner intends to be arbitrary, but 
we are constantly hearing of arbitrary and probably illegal be- 
havior by officials in different capacities local or otherwise, such as 
planning, zoning or others which are submitted to simply because 
of the cost of litigating. The declaratory procedure was designed 
to enable a court to decide such controversial questions, (See 30 
Mass. Law Quarterly No. 3 for November 1945). Why in a clear 
case of questionable law should the burden of seeking a court de- 
cision be thrust on the victim of a ruling? “Public office is a public 
trust” and why should not the department ask for a declaratory 
decision as private trustees ask for instructions? 

F. W. G. 


THE JENKINS-KEOGH BILL 


A businesslike approach to retirement benefits for 
self employed lawyers pending in Congress 
By JOSEPH F. O’CONNELL, JR., of the Boston Bar 


The American Bar Association under the leadership of President 
David F. Maxwell has made the support of this bill (H.R. 9 and 10— 
two identical bills) a major project of the Association. 

As a Member of the House of Delegates I urge all of the members 
of the bar to support it with letters or telegrams to the Ways and 
Means Committee and the Massachusetts delegation to Congress. 

It is not merely a lawyer’s bill but rather applies to the more than 
10,000,000 self employed people in this country in every form of 
activity who are trying to support themselves and provide for their 
retirement. 

Local groups of self employed such as realtors, doctors, salesmen, 
etc., will shortly be formed and will be known as the American 
Thrift Assembly designed to cause the enactment of this bill and 
this group will be spearheaded by the American Bar Association. 

Lawyers were brought in under social security which benefits 
while of questioned value certainly are not adequate and the Jenkins- 
Keogh Bill would certainly provide the necessary retirement fund. 

I insert below summary of the bill as issued by the Thrift Assem- 
bly and the A. B. A. 
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“THE JENKINS-KEOGH BILL—AS AMENDED in the House 
Ways and Means Committee—allows a self-employed person to de- 
duct from gross income each year a limited amount of earned income 
contributed by him to a restricted retirement fund or paid in as 
premiums to purchase a restricted retirement annuity contract. He 
can deduct annually up to $5,000. or 10% of earned income, which- 
ever is less, but not more than a total of $100,000 during his life- 
time. There is a five-year carry-over of unused exclusions. 

“An individual who has reached age 55 before the effective date 
is allowed to deduct an additional amount, to help him build up an 
adequate interest in the fund or obtain more than a token annuity. 
In his case, the normal deduction limit is increased by the lesser of 
$500 or 1% of his earned income, multiplied by the number of years 
his age exceeds 55 (with a maximum average credit of 20 years). 

“On attaining age 65, or earlier under certain conditions, he’ll get 
back his contributions to the fund plus their accumulated earnings 
in one of three ways elected by him: (1) a lump sum; (2) annual, 
quarterly, or monthly installments over a period of years; or (3) one 
or more single premium life annuity contracts.” 

The income of a professional man usually rises slowly in early 
years, advances rapidly to a peak where it stays for a few years, 
then declines gradually. The problem we face in these days of steep 
income taxes is how to lay something aside from those peak- 
earning years to provide for ourselves and our families. 

For those of us who are self-employed there exist no ready-made 
retirement programs. Present tax laws render them unworkable. At 
the same time, millions of our fellow citizens find present income tax 
laws help them retire. Working for others rather than for them- 
selves, they participate in employees’ pension plans. 

As you know, moneys paid into these trusteed or insured plans by 
an employer are deemed a business expense and constitute a tax de- 
duction for the employer. More important to the employee is the 
fact that he does not have to pay any income tax on his company’s 
contribution, or the increments thereto, until the benefits actually 
are paid out. 


For instance, if Mr. A, an officer of Corporation X, draws a salary 
of $20,000 a year and Corporation X pays into its qualified employees’ 
trust each year for Mr. A the sum of $3,000, the taxable income of 
Mr. A is not thereby increased to $23,000. Mr. A pays income taxes 
only upon $20,000. The $3,000 paid to the employees’ trust for Mr. 
A’s benefit is not a part of his taxable income until he actually re- 
ceives it, plus interest earnings, from the trust some years later— 
usually after his days of high earned income are past. The same is 
true of a clerk in the office or a workman in the plant. These employed 
persons are having moneys paid into a trust for them and they do not 
currently pay taxes on such sums. 
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But ten million self-employed taxpayers have no such tax defer- 
ment right. When we work for ourselves we are denied equivalent 
assistance toward retirement. 


High taxes and high living costs make it difficult for the self-em- 
ployed man or woman—you, yourself—to create an old-age retire- 
ment fund out of current income. 


This is true of lawyers and doctors, farmers, small businessmen, 
dentists, accountants—altogether some 1,000,000 private citizens. 
For a long time now, they and we have proposed legislation to amend 
the tax laws so that the self-employed might achieve a measure of 
equality to establish individual retirement programs similar to pen- 
sion plans that grant tax deferment and retirement benefits to em- 
ployees. 


In the last Congress, the Jenkins-Keogh bill—the “Individual Re- 
tirement Act of 1955’”—was introduced to help you and all self-em- 
ployed people set aside a part of earnings for retirement. It sought 
to secure for you tax deferment privilages long available to those who 
work for others but denied those who work for themselves. 

Jenkins-Keogh had bi-partisan backing. Leading spokesmen for 
both political parties publicly endorsed its underlying principle. The 
glaring inequity it seeks to adjust has not a single responsible apol- 
ogist. (The Secretary of the Treasury grants that present revenue 
laws are unfair to the self-employed.) The House of Delegates of the 
American Bar Association and many state and local bar associations 


were strongly behind it. Yet the bill died in the Ways and Means 
Committee. 





As a member of the A. B. A. House of Delegates I join Mr. 
O’Connell in his recommendation to all self-employed lawyers to com- 
municate to the House Ways and Means Committee and the Massa- 
chusetts members of both Houses, their support of the Jenkins-Keogh 
bill to provide them with the opportunity of an adequate voluntary 
retirement plan if they wish to take advantage of it. 


At the meeting of the Executive Committee of the Massachusetts 
Bar Association on March 13, 1957, following an advance notice of 
the substance of the Jenkins-Keogh bill it was considered and the 
committee voted unanimously to support it. 

FRANK W. GRINNELL 


Secretary 
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SEPARATION OF POWERS AND THE 
REPRESENTATIVE TOWN MEETING 
By ROBERT J. TILDEN, of Falmouth 


The following memoranda has been submitted in support of the 
petition of Robert C. Tait and others to the Senate (No. 482) for 
legislation to define the qualifications of town meeting representa- 
tives. The petition, which is now pending before the committee on 
towns, reads as follows: 

“An act to amend Chapter 43A, the representative town meet- 
ing law. 


“Be it enacted, etc. as follows: 


“Section 1. Chapter 483A of the General Laws is hereby 
amended by inserting after Section 4 the following, Section 4A. 

“No person shall be elected a representative town meeting 
member under this chapter or under any special statute author- 
izing similar forms of representative town meeting government 
who receives a salary or other compensation for services from 
said town or any of its departments or subdivisions in excess 
of $500.00 per year or whose husband or wife receives salary or 
other compensation from said town or any of its departments 
or subdivisions in excess of $500.00 per year. 

“No town official who is a town meeting member at large by 
virtue of his office and who receives (or whose husband or wife 
receives) salary or other compensation from the Town in excess 
of $500.00 shall be eligible to vote on articles in the warrant 
pertaining to the wages or salaries to be paid to town officials 
or employees.” 

First, it should be noted that the petition applies only to the 
fewer than forty towns having the “representative” or “limited” 
town meeting. It has no application to towns or the employees of 
towns operating under the so-called “open” town meeting. 


Second, the petition does not affect or limit the franchise or its 
exercise by duly qualified voters. Those who attack this proposal 
on that basis either do not understand the meaning of the term 
or hope to oppose the measure by confusing their hearers. 


Third, the proposal is constitutional and compares with G. L. 
c. 39, ss. 7-8 which regulates the corresponding legislative body in 
cities. Not only is the proposal constitutional, but it is a proper 
implementation of the principle of separation of powers which is a 
fundamental constitutional concept upon which both our national 
and state governments are erected. 


Fourth, it is not only proper for the General Court to enact 
uniform legislation and not delegate it to the towns to exercise 
local options, but it is its constitutional duty to do so. Article 4 of 
Chapter 1, Section 1 of the state constitution confers upon the 
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General Court full power and authority to make all manner of 
wholesome and reasonable laws not repugnant to the Constitution. 
More specifically it provides for the naming and settling of all 
civil officers not provided for in the Constitution and the setting 
forth the duties, powers, and limits of such officers. (Cf. “Some 
Notes on Representative Town Meetings” by Alexander Lincoln, 
XXXIII Mass. Law Quarterly 33.) The 70th Amendment gives the 
General Court power to prescribe restrictions and regulations for 
limited town meetings. 


It must be recognized that the doctrine of separation of powers 
is a fundamental constitutional concept in American government. 
Briefly stated it recognizes the division of democratic process be- 
tween three branches or departments: the legislative, the executive, 
and the judicial. Persons holding office or employment under one 
branch are not permitted to hold office or employment in any other, 
just as no branch of government may perform the function assigned 
to any other. This principle is set out in the Federal Constitution 
in Art. I, Sec. 6, clause 2; in the State Constitution in Part I, 
Section XXX, “Separation of Executive, Judicial and Legislative 
Department,” in Part II, Ch. VI, Art. II, “Plurality of Offices 
Prohibited,” and in Amendment VIII, “Incompatability of Offices,” 
to which reference is invited. 


Separation of powers is a principle which pertains to repre- 
sentative government and by its nature can have little application 
to an “open” town meeting where all the qualified inhabitants may 
meet, deliberate, act and vote in their personal capacities in the 
exercise of their corporate powers. (Cf. Warren v. Charlestown, 
2 Gray 94-101.) Where population growth exceeds effective de- 
liberative size a Massachusetts town must choose between becoming 
a city or adopting the limited or representative form of town 
meeting. In either case its legislative forum changes from the 
total electorate to a numerically restricted representative body. 

Forty-two years have now passed since the first representative 
town meeting was created in Brookline. It can no longer be doubted 
that a representative assembly now legislates for the nearly forty 
towns which have adopted the system. As a former assistant 
attorney-general has written: 


“Town meeting members are elected representatives of the 
inhabitants of the town. They ‘meet, deliberate, act and vote 
in the exercise of the corporate powers of the town.’ Their 
powers are legislative, closely resembling the powers of the 
city council of a city. See G. L. c. 39, sec. 1; c. 43, sec. 3. The 
position which they hold is referred to in the standard form 
statute (G. L. c. 483A, secs. 2, 4) as an ‘office.’ It would seem 
scarcely open to doubt that it is a public office, within the defi- 
nition given in Attorney General v. Drohan, 169 Mass. 534, 535, 
that a public office ‘is one whose duties are in their nature pub- 
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lic, that is, involving in their performance some portion of the 
sovereign power, whether great or small, and in whose proper 
performance all citizens, irrespective of party, are interested, 
either as members of the entire body politic, or of some duly 
established division of it,’ and that it is not either a private 
office on the one hand (see Attorney General v. Drohan, supra) 
or a public employment on the other (see Brown v. Russell, 166 
Mass. 14, 25-26; Attorney General v. Tillinghast, 203 Mass. 539, 
543-544; Opinion of the Justices, 303 Mass. 631, 637-638). Town 
meeting members may be public officers although under the stat- 
ute (G. L. c. 43A, sec. 5) they receive no compensation. A public 
officer has no implied right to compensation. McHenry v. Law- 
rence, 295 Mass. 119, 120. Many public officers serve without pay. 
Whether town meeting members should be sworn may be a serious 
question. See G. L. c. 41, sec. 15 and sec. 107 as amended by St. 
1927, c. 18; Briggs v. Murdock, 13 Pick, 305, 316-317; Howard 
v. Proctor, 7 Gray, 128, 131.” (Op. cit, XXXIII Mass. Law 
Quarterly 32.) 


Once it is recognized that the representative town meeting is 
a municipal legislative body, it necessarily follows that no municipal 
executive or judicial officer should occupy the office of town meeting 
member. Whether his administrative post is a paid position or not 
is immaterial. The fundamental issue is the incompatability between 
the legislative and administrative function. To quote Alexander 
Lincoln further: 


“A public office is a public trust and is held for the benefit 
of the public. It is said in Brown v. Russell, 166 Mass. 14, 25: 
‘Public offices are created for the purpose of effecting the ends 
for which government has been instituted, which are the common 
good, and not the profit, honor, or private interest of any one 
man, family or class of men. In our form of government it is 
fundamental that public offices are a public trust, and that the 
persons to be appointed should be selected solely with a view 
to the public welfare.’ And again in Ashley v. Three Justices of 
the Superior Court, 228 Mass. 63, 73, it is said of a public office 
that ‘It is a public trust, to be held and administered entirely and 
absolutely for the benefit and in the interest of the people.’ Arti- 
cle 5 of Part 1 of the Massachusetts Constitution declares: ‘All 
power residing originally in the people, and being derived from 
them, the several magistrates and officers of government, vested 
with authority, whether legislative, executive or judicial, are 
their substitutes and agents, and are at all times accountable 
to them.’ 


“The relation of a public officer to the public is fiduciary and 
the usual rules which goyern such relationships apply. See 
United States v. Carter, 217 U. S. 286, 306. One of these rules 
is that persons in a fiduciary relation are not permitted in the 
performance of their duties to put themselves in a_ position 
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antagonistic to the interests of those whom they represent. 
Quinn v. Burton, 195 Mass. 277, 279; Ball v. Hopkins, 268 Mass. 
260, 266; Anderson v. Bean, 272 Mass. 432, 448. A particular 
application of this rule to holders of public offices is the principle 
of incompatability of offices, which disqualifies the incumbent of 
an office from holding another office or position where there is an 
inconsistency of duties or a conflict of interest. Gaw v. Ashley, 
195 Mass. 173, 176-177; Barrett v. Medford, 254 Mass. 384; 
Attorney General v. McHenry, 262 Mass. 127, 132; Wood v. Elec- 
tion Commissioners of Cambridge, 269 Mass. 67; Opinion of the 
Justices, 307 Mass. 613, 620. 


“Clearly such an inconsistency or conflict exists where a town 
meeting member is also a town employee, in all matters relating 
to appropriations for the department in which such member is 
employed or to his compensation as such employee. The case of 
a member of a city council is closely analogous, with respect 
to which G. L. c. 39, sec. 8 provides: ‘No member of the city 
council shall, during the term for which he was chosen. . . be 
eligible to any office the salary of which is payable by the city.’ 
It cannot be doubted that a similar provision with respect to town 
meeting members would not be open to attack as an unreasonable 
exercise of legislative power.” (Op. Cit., pp. 35-36.) 


It should be noted that the exclusion of administrative officers 
or employees from membership in the town meeting does not ex- 
clude them from participation in the debate—which is open to every 
voter in the town—nor does it deny the meeting the benefit of the 
experience or special knowledge of the various officers and depart- 
ment heads. Indeed it may be assumed that their presence will be 
required at the town meeting and that they will be expected to dis- 
cuss all matters relating to their departments. The appearance of 
executive department personnel before congressional and state com- 
mittees is a familiar pattern. But having presented the needs and 
recommendations of the executive branch, they should not be per- 
mitted to vote on the merits of an article as legislators. 

It is recognized that there is no special magic in the five hundred 
dollar amount suggested in the petition. The significant factor is 
the branch of government to which the office or employment belongs. 
But in the nature of things in many towns, many people receive 
various nominal sums for occasional or part time service which, 
if made a basis for disqualification, would create numerous ad- 
ministrative problems. The amount of five hundred dollars is sup- 
posed to be sufficiently large so that no one would be uncertain 
whether he had received more or less than that amount. It is a 
yardstick which lends itself to any desired modification. 

The extension of the provision to wives or husbands is opposed 
by some who overlook the Scriptural and the Common Law position 
that husband and wife are one. When the principle of separation 
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of powers was being codified, women had no vote, let alone the 
right to hold office. Consequently, the problem did not arise. Also 
the geographical requirements of the state and federal legislatures 
preclude a husband and wife team being elected to the same body. 
In town government that is not the fact. The possibility of wives 
or husbands of administrative officers and employees being elected 
to the town meeting is amply attested by checking existing member- 
ships. If the employees were disqualified and the wives or husbands 
were not, the consequence cannot be doubled. Yet it is a funda- 
mental rule of equity that no one may do indirectly what he may 
not lawfully do directly. 

Undue emphasis has been placed on the size and strength of the 
so-called “employee bloc,” the effort being to show that percentage- 
wise their strength is too small to control even a quorum. This 
contention begs the issue. It is not expected that voting trends in 
meetings will divide strictly along employment lines. The signifi- 
cant point is that many issues are carried or lost by a few votes. 
Every decision reached by a margin which is less than the size of 
the “employee bloc” is immediately suspect. If the issue involves 
employee wages or benefits the vote is prima facie a result of self 
interest. What the outcome would be if such a vote were tested in 
the courts is an interesting question. But whether tested or not, 
the inescapable fact is that the town employee-representative occu- 
pies two incompatible positions at one time. He may try to do his 
duty conscientiously as he sees it, but in the eyes of the public 
his actions and not his motives are observed and perhaps criticized. 
Where such situations exist, popular confidence in local government 
suffers. Good democratic government requires popular confidence 
in the integrity of our political institutions. 

The objective of the petition is to promote good government 
by further application of basic principles of representative govern- 
ment. It is generally recognized that the more citizens participate 
in municipal government, the better its management will be. The 
inevitable result of the proposed petition, if enacted, would be to 
enforce a wider distribution of public offices. In towns which are 
large enough to qualify for the representative form of town meet- 
ing, it cannot be said that there are not enough qualified citizens 
to make it function effectively without having salaried officials and 
employees as town meeting members. 

If it is agreed that the principles upon which our national and 
state governments are based are sound, and if it is recognized that 
the representative town meeting is in fact and in law a municipal 
legislature, then it necessarily follows that those same principles 
should be applied in town government. Is it not the duty of the 
General Court to frame such just laws as may be necessary to make 
sure that “the several magistrates and officers of government” re- 
main at all times accountable to the people from whom their power 
is derived? (Part I, Art. V, Mass. Constitution.) 
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THE PENDING BILL (HOUSE NO. 130) FOR THE 
ADOPTION IN MASSACHUSETTS OF THE 
UNIFORM COMMERCIAL CODE 


THE SUCCESSFUL OPERATION OF THE CODE 
IN PENNSYLVANIA 

The Code (which has the support of the Board of Delegates) was 
prepared jointly by the National Conference of Commissioners on 
Uniform State Laws and the American Law Institute. It is the result 
of years of constant skilled labor of more practicing lawyers and 
judges, professors and businessmen than any other statute and in its 
earlier form passed the test of 2 1/2 years of practice under it in 
Pennsylvania since its adoption there in 1954. It was submitted this 
year by the report of the Massachusetts Commissioner on Uniform 
State Laws. This report was circulated to all the members of the 
Board of Delegates of the Massachusetts Bar Association and at a 
subsequent meeting the Board voted to support the Code. 

We attended the all day hearing before the Judiciary Committee 
and in the course of the hearing submitted the vote of the Board of 
Delegates. The case for the Code was effectively conducted by Walter 
D. Malcolm—one of the Massachusetts Commissioners. Willard 
Luther, who was a Commissioner for many years, as well as a mem- 
ber of the America Law Institute, and who worked on the Code when 
the project was started about 16 years ago, explained its history. 
Malcolm and others who have worked on it in its more recent stages, 
as well as an impressive variety of professional and business and 
labor organizations were represented in support of the Code. A law- 
yer from Philadelphia, Chairman of a Committee, who has closely ob- 
served and practiced under the Pennsylvania Code (the single state 
in which it has operated for two and one-half years) was particularly 
interesting in explaining the successful experience with it there. 

As a member of the American Law Institute during the past 16 
years we have attended sessions at which it was discussed section by 
section and revised and again discussed repeatedly. It is not “a pro- 
fessor’s dream” or the work of mere “experts” in the unpopular sense 
of the word. The expertness involved is simply that of lawyers who 
practice, and judges who administer the commercial law in every 
State in the Union. Nothing is perfect in an imperfect world, but we 
do not believe all the work of 16 years is to be ignored and wasted. 
We believe the Code will gradually be adopted throughout the coun- 
try, and in our judgment the sooner we adopt it here the better. As 
the Pennsylvania experience is particularly important we print the 
testimony of the Pennsylvania witness at the hearing for the infor- 
mation of the bench and bar and follow it with the complete report 
of the Commissioners introducing the bill so that the story of the 
Code and its preparation may be generally known. 
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We are informed that the code has also been approved by the 
Council of the Boston Bar Association and the Executive Commit- 
tee of the Hampden County Bar Association. 

F. W. G. 


THE TESTIMONY ABOUT THE CODE IN ACTION 
IN PENNSYLVANIA 


Mr. MALCOLM: Mr. Carl Funk of Philadelphia. 


Mr. FUNK: My name is Carl Funk and as the distinguished sena- 
tor from Barnstable County said I have been a Philadelphia lawyer 
since 1925. During almost all that time my work as a lawyer has 
been in the general areas which the Code affects. I am not one of 
those who worked very much in the development of the Code. My ex- 
perience has been studying what other gentlemen have done, first in 
the Pennsylvania Bar Association and later as Chairman of the Bar 
Association Committee on the Uniform Commercial Code and as a 
member of the Pennsylvania Chamber of Commerce Committee on 
the Code. Then in 1953, as soon as the Governor had signed the 
Code bill, I was asked to make a special study with some other attor- 
neys to see just what the impact of the Code would be on business in 
Pennsylvania, particularly financial business. As you apparently 
plan to do, we had a good opportunity to study the Code before the 
Code became effective. It was adopted on April 6, 1953 and became 
effective July 1, 1954. Assuming you follow the same schedule, Mas- 
sachusetts would have an opportunity to give more intensive scrutiny 
to the Code by people who kad not worked on it before. 


REPRESENTATIVE TYLER: Under your Pennsylvania law a bill 
passed in the legislature would become effective when? 


Mr. FUNK: It would have become effective on September 1, 1953 
unless the bill specified a particular date. 


REPRESENTATIVE TYLER: Was there a particular reason why it 
was postponed? 


Mr. FUNK: It was felt that a substantial period of time should be 
allowed for people to become familiar with the Code before it went 
into effect. 


REPRESENTATIVE TYLER: When the Code went into effect down 
there, there were transactions made prior to the effective date? 


Mr. FUNK: The Code did not apply to any transaction which took 
place before midnight June 30, 1954. 


REPRESENTATIVE TYLER: How much litigation have you had un- 
der the Code in Pennsylvania? 


Mr. FUNK: We have had no appreciable amount of cases yet. 
The absence of litigation is significant. I follow it closely. There has 
been no significant litigation involving interpretation or application 
of the Code since it went into effect two and one-half years ago. 
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REPRESENTATIVE TYLER: Have you an opinion as to why that 
is so? 


Mr. FUNK: The Code is rather clear in its application to many 
transactions that before were somewhat obscure. The Code has filled 


a lot of gaps where there was no law or where there was ambiguous 
law. 


REPRESENTATIVE TYLER: Is it possible to believe the statute de- 
fines the rights and obligations so specifically and definitely there is 
no room for dispute? 


Mr. FUNK: It has lessened the area of dispute substantially, 
very greatly lessened it. The Code has made it much more easy to 
determine what rule should be applied. 


REPRESENTATIVE TYLER: One other reason I somewhat hesitantly 
advance: maybe the parties are so confused they compromise. 


Mr. FuNK: It could follow, but I don’t think so. The question 
was raised a moment ago whether we had an easy transition period. 
I think the interval of time helped. I don’t believe it is necessary to 
allow any other state as long as we were allowed, but as the first state 
an added amount of time was desirable. I think it is interesting that 
in the beginning I was one of the ones concerned about adopting this 
statute before it was generally adopted. However, before the bill be- 
came effective I resolved those doubts and experience has shown the 
doubts were groundless. The fact we were the sole state to have the 
Code has caused no difficulty. I don’t anticipate you would have any 
difficulty if you adopted it and your neighbors did not until later. 
It has worked to our advantage and to the advantage of Pennsyl- 
vania borrowers in general. In the case of those situations where we 
had good uniform statutes before—Articles 2, the Sales Act—3 the 
NIL—4 the Bank Collection Code—7 and 8 the Uniform Acts, I 
think the Code has clarified some of the situations that were ambigu- 
ous under those statutes because in many cases they were adopted 
some years ago. In the field of Article 9 before the Code we had a 
sort of hodge-podge of legislation in which there were five or six 
different ways, sometimes inconsistent and sometimes overlapping, 
of using personal property as collateral for loans. That has been 
brought into a single unified system which is much simpler than what 
we had. I think it has made it possible for persons who want to bor- 
row for working capital purposes particularly and use inventory or 
accounts receivable or things like that as security. It has made it 
possible for some of those people to obtain loans they would not 
have gotten under the old system, possible for others to borrow, prob- 
ably at less expense. 


REPRESENTATIVE TYLER: Did bank rates and interest rates go 
down? 


Mr. FuNK: Interest rates go up and down irrespective of what 
may be the prevailing law. However, in addition to interest rates, 
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lenders have to make additional charges for the services they are re- 
quired to perform. Operating under a complex system requires a 
great deal of work in lending institutions resulting sometimes in 
higher annual interest rates, sometimes in level interest rates plus 
service charges. I think we have attained those advantages in Penn- 
sylvania. 

I don’t mean to say that our Pennsylvania Code is perfect. Obvi- 
ously it is not as good as the Code before you. The people who are 
drafting this Code have had the benefit of two and one-half years of 
actual operation in an important commercial state that has prac- 
tically every kind of business—manufacturing, farming, consumer. 
We have pointed out certain matters in which we think the Code can 
be improved which are reflected in the Bill before you. I expect these 
changes will be brought up to date in Pennsylvania when our legis- 
lature gets to work. Our legislature has just convened. Nobody ex- 
pects to have perfection but I do think that Pennsylvania has been 
the testing ground of the Code. The test has been remarkably suc- 
cessful and in Pennsylvania we have had a better overall set of laws 
relating to commercial transactions than any other of the forty-eight 
states. 


Mr. MALCOLM: Mr. Chairman I think that is the affirmative case 
we desire‘ to present to you. 


SENATOR CONTE: Are there any opponents? 
(No response) 


SENATOR CONTE: I declare this hearing closed. 


(During the course of the hearing the Congress of Industrial Or- 
ganization (CIO) by Mr. Albert G. Clifton, Legislative Counsel, and 
the Associated Industries of Massachusetts, by Mr. Ralph Hill, were 
recorded in support of House 130. The Massachusetts Motor Truck 
Association, Inc. by Mr. John Bresnahan, Vice President, filed a let- 
ter with the Committee in support of House 130.) 

The report of the commissioners is reprinted at the end of this 
issue on page 80. 

F. W. G. 
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ASSIGNMENT OF COUNSEL IN CRIMINAL CASES 
THE LATEST OPINIONS IN MASSACHUSETTS 


In view of the somewhat vague condition of the law under 
opinions of the Supreme Court of the United States, the Board 
of Delegates of the Massachusetts Bar Association authorized 
three members of the Board—Messrs. Raymond F. Barrett, Edward 
O. Proctor and Frank L. Kozol to join with Prof. Mark DeW. Howe 
and Dean Erwin N. Griswold in filing a brief as amici curiae by 
permission of the court in the following case. By permission of the 
court, the case was argued orally by Prof. Howe. 

As the subject is of great importance in current discussions, 
we print the opinion in full for convenient reference. It is to be 
noticed that the opinion is based on the Massachusetts Bill of 
Rights of 1780—some ten years earlier than the Federal Consti- 
tution, which, as stated by the court, “contains safeguards at least 
as strong as those of the Fourteenth Amendment.” 

F. W. G. 


EDWARD PUGLIESE vs. COMMONWEALTH* 
Suffolk. January 8, 1957.— February 27, 1957. 


Present: Wilkins, C.J., Spalding, Williams, Whittemore, 
& Cutter, JJ. 


Constitutional Law, Assistance of counsel, Due process of law. 
Practice, Criminal, Assistance of counsel. Feeble-minded Person. 
Words, “Law of the land.” 


(Reservation and report by Whittemore, J., of a case in the 
Supreme Judicial Court for the county of Suffolk.) 

Wilkins, C.J. The plaintiff in error, whom we shall call the peti- 
tioner, is serving four concurrent sentences imposed in the Superior 
Court for Middlesex County on June 13, 1946. Two sentences of not 
exceeding ten nor less than eight years were for kidnapping, and 
two of not exceeding fifteen nor less than twelve years were for 
assault with a dangerous weapon with intent to rob and robbery 
On October 25, 1954, he sued out a writ of error in this court. 
assigning as error that he, an indigent person, was tried without 
counsel in violation of his rights under art. 12 of the Declaration 
of Rights of the Constitution of Massachusetts and under the 
Fourteenth Amendment to the Constitution of the United States. 
G. L. (Ter. Ed.) c. 250, § 9. The single justice reserved and re- 
ported the case without decision upon the petition, assignments 
of error, the return, the answer, and his findings of fact. 

The facts appear from the single justice’s findings or as matter 
of record. The indictments were against the petitioner, one Frizzi, 
one Silva, and one Brazzo, and arose out of one occurrence in which 





*Advance Sheets 1957, 313-318. 
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they allegedly took part with one Brigiola, who was separately 
indicted. Silva pleaded guilty and testified for the Commonwealth. 
The indictments against Frizzi were nolprossed for lack of adequate 
identification. The indictments against Brazzo, Brigiola, and the 
petitioner were tried. Brazzo and Brigiola were each represented 
by attorneys. The petitioner did not have counsel. Brigiola was 
found not guilty. The petitioner and Brazzo were found guilty. 


The petitioner, born in 1923, is of normal appearance and speech. 
He is of low intelligence at about the border line of feeble-minded- 
ness. Beginning with kindergarten he attended school for only 
seven years, getting through the third grade. He has been classified 
by examining psychiatrists as a high grade moron. He tests for 
intelligence at about 68 to 70 on a numerical scale which fixes 
normal at 100, and on which the area from 80 to 100 is called by 
the psychiatrists dull normal. The border line of feeble-mindedness 
is fixed by them in the area about or just above 70. He was not 
suffering from mental disease or psychosis which would affect his 
criminal responsibility, and was aware of what it meant to plead 
guilty to indictments for robbery, assault with a dangerous weapon, 
and kidnapping. He uses and understands the language of usual 
ordinary communication among adults and had no difficulty before 
the single justice in answering in good English the questions of 
counsel relevant to the four cases in which he was convicted. In 
1941 psychiatrists found the petitioner was feeble-minded, with 
confirmed habits of delinquency, and recommended to the superin- 
tendent of the Concord Reformatory that he be committed to the 
department of defective delinquents at Bridgewater. One of the 
psychiatrists then found the petitioner to have a “pre-psychotic 
personality.” His discharge from the army in April, 1944, was 
“Type: Other than honorable,” and the reasons stated were “Inapt- 
ness and habits and traits of character which rendered his reten- 
tion in service unnecessary.” His condition was diagnosed as 
“mental deficiency unstable type.” 


The petitioner has been in court on criminal charges twelve to 
fourteen times beginning in 1934 when he was eleven years of age. 
In 1939, on a charge of rape, he was represented by counsel and 
found not guilty. In 1945, he was tried in Suffolk County on four 
counts for robbery, was represented by.counsel and found not guilty. 
He did not have counsel in two cases in the Boston Juvenile Court 
and in six cases in District Courts. 


On April 11, 1946, the petitioner, when represented by a member 
of the Voluntary Defenders Committee, pleaded guilty to an indict- 
ment in the Superior Court for Suffolk County, and was sentenced 
to a term of four to five years. In 1946 the Voluntary Defenders 
Committee was not operating in Middlesex County because of a 
limited staff. A member of that committee, who interviewed the 
petitioner in February, March, and April, 1946, as to the Suffolk 
County charges, told the petitioner that he could not represent him 
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in Middlesex County, and suggested that the petitioner ask the court 
to appoint counsel. 

On June 13, 1946, the petitioner, who had pleaded not guilty on 
March 8, 1946, was brought to court at Cambridge from the State 
prison. While in the dock awaiting trial he asked the assistant 
district attorney if the court would appoint counsel, and was told 
that the court did not do so in noncapital cases. Later the judge 
asked the petitioner if he was represented by counsel, and the 
petitioner answered that he did not have counsel and would have 
to represent himself. The petitioner was then without funds to 
secure counsel. The petitioner questioned one witness during the 
trial. He did not then know of the statutory provision for sum- 
moning witnesses at State expense. He had in mind one or more 
witnesses, known to him only by nickname, who, if found, might 
have been interviewed in the hope that their testimony might help 
to establish as an alibi that the petitioner had been in a Revere 
night club at the time of the crimes. The petitioner knew that he 
could take the stand. Other defendants did so. 


In Allen v. Commonwealth, 324 Mass. 558, this court said in 
1949: “The provision in art. 12 of the Declaration of Rights that 
every subject shall have a right ‘to be fully heard in his defence 
by himself, or his counsel, at his election’ has never been deemed 
to require the court to appoint counsel, even if the defendant is 
indigent” (pages 560-561); “It must be regarded as settled by 
McDonald v. Commonwealth, 173 Mass. 322, 324, 327, that neither 
in its constitutional nor in its statutory provisions does the law 
of this Commonwealth require that a person charged with other 
than a capital offence be furnished counsel” (pages 561-562). On 
the same day this court said: “Article 12 of the Declaration of 
Rights does not require that counsel be furnished, and we may 
add that no statute requires it in noncapital cases.” Commonwealth 
v. Blondin, 324 Mass. 564, 568. 

In the cases just cited there were no findings of intellectual in- 
feriority. In fact, the reverse was true. Consequently, no question 
was presented under that portion of art. 12 which commands that 
“No subject shall be . . . put out of the protection of the law. . 
or deprived of his life, liberty, or estate, but by the judgment of 
his peers, or the law of the land.” As stated in an opinion of this 
court by Chief Justice Rugg, art. 12 “is one of the great landmarks 
of human freedom. ... It is an additional shield to protect rights 
declared in art. 10. The right asserted by the defendant under the 
Fourteenth Amendment to the Constitution of the United States 
is substantially the same as that secured under these articles of the 
Declaration of Rights and is conferred by nearly the same words. 
Commonwealth v. Strauss, 191 Mass. 545, 550.” Attorney General 
v. Brissenden, 271 Mass. 172, 184. And on occasion this court has 
said of these articles of the Declaration of Rights that the Consti- 
tution of the Commonwealth contains safeguards “at least as strong 
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as those of the Fourteenth Amendment to the United States Consti- 
tution.” Pizer v. Hunt, 253 Mass. 321, 332. Universal Adjustment 
Corp. v. Midland Bank, Ltd., 281 Mass. 303, 320. King v. Grace, 293 
Mass, 244, 247. Lowell Gas Co. v. Department of Public Utilities, 
324 Mass. 80, 87. In short, the words “the law of the land” in art. 
12 which were taken from Magna Charta embrace all that is com- 
prehended in the words “due process of law” in the Fourteenth 
Amendment. Jones v. Robbins, 8 Gray, 329, 342-347. Common- 
wealth v. Gedzium, 259 Mass. 453, 458. Murray’s Lessee v. Hoboken 
Land & Improvement Co., 18 How. 272, 276. 


In Allen v. Commonwealth, 324 Mass. 558, we had occasion also 
to consider the due process clause of the Fourteenth Amendment 
as interpreted in the Supreme Court of the United States. We 
there said, at page 562: “We accept the law as fixed at the point 
now reached by actual majority decisions of the court. To the best 
of our understanding the law so determined does not require the 
assignment of counsel in every noncapital case, even though the 
charge be a serious one. That law, as we understand it, requires 
assignment of counsel in noncapital cases only when the defendant, 
by reason of youth, inexperience, or incapacity of some kind, or by 
reason of some unfair conduct by the public authorities, or of 
complication of issues, or of some special prejudice or disadvantage, 
stands in need of counsel in order to secure the fundamentals of 
a fair trial.” Reliance was placed particularly upon Betts v. Brady, 
316 U. 8S. 455, Foster v. Illinois, 332 U. S. 134, Bute v. Illinois, 333 
U. S. 640, and Uveges v. Pennsylvania, 335 U. S. 437. This state- 
ment was quoted in Commonwealth v. Blondin, 324 Mass. 564, 568. 


Clearly the petitioner, a high grade moron at about the border 
line of feeble-mindedness, was subject to that “incapacity of some 
kind” which required the assignment of counsel “in order to secure 
the fundamentals of a fair trial.” It would be idle to labor the 
point. See Williams v. Kaiser, 323 U. S. 471; Uveges v. Pennsyl- 
vania, 335 U. S. 437, 441; Wade v. Mayo, 334 U. S. 672; Gibbs v. 
Burke, 337 U. S. 773; Palmer v. Ashe, 342 U. 8S. 134; Massey v. 
Moore, 348 U. S. 105. We cite these cases by way of analogy. We 
rest our decision upon art. 12 of the Declaration of Rights. 


Judgments reversed. 
Verdicts set aside. 
Cases remanded to Superior Court. 
Walter N. Kernan, (Nathaniel T. Dexter with him,) for the 
plaintiff. 


Arnold H. Salisbury, Assistant Attorney General, for the Com- 
monwealth. 


Mark DeW. Howe, amicus curiae. 


LaRue Brown, by leave of court, submitted a brief as amicus 
curiae. 
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AGENCY POWERS IN TIME OF ATOMIC 
EMERGENCY 


by 
JAMES W. PERKINS AND LIVINGSTON HALL 


Introduction 


Though we hope devoutly that an atomic attack may never be 
launched against this country, the chance that it will be is not so 
remote that we can afford to disregard it. Advance planning by 
private citizens could reduce the hardship and confusion that an 
attack would cause. Senate, No. 309 of 1957 was drafted to facili- 
tate such planning. Additional support for such a bill will be needed 
in 1958, since an adverse report on Senate, No. 309 by the Committee 
on Legal Affairs was adopted by the Senate on February 18, 1957. 

The problem of civil defense against atomic attack can be divided 
into three portions: (1) evacuation and shelter from blast, heat and 
radiation; (2) the furnishing of food, clothing and housing to 
refugees on a temporary emergency basis; and (3) the revival of 
business so that the survivors can continue to obtain necessary 
goods and services. The continuance of public authority in some 
form is essential to all three portions, and we understand that the 
State Director of Civil Defense is making recommendations in 
regard to that. 

Senate, No. 309 concerned the third portion, the revival of busi- 
ness. We could make no special provision for this and wait for the 
government to recreate the nation’s business. But we believe that 
it would be much faster and more effective and more in keeping 
with our American traditions to make maximum use of individual 
initiative in the resuscitation of economic life. 


In order to provide individual incentive and responsibility for 
the revival of trade and industry, Senate, No. 309 was drafted to 
set up machinery whereby agents could carry on the business affairs 
of persons killed, incapacitated or missing as the result of atomic 
attack, adding new Sections 7-15 to G.L. Chapter 104. 


The Agency Rule that normal agency powers automatically 
terminate without notice upon death of the principal has been 
termed “shockingly inequitable” by Professor Seavey, see The Ra- 
tionale of Agency, 1920, 29 Yale L.J. 859 at 893. It has been modi- 
fied as to partnerships in the Uniform Partnership Law, and has 
been changed as to all agents in at least one state, see Wisconsin 
Laws 1943, chapter 49. Limited relief from the harsh effects of 
this rule was given during World War II by statutes enacted in a 
dozen states providing that servicemen’s powers of attorney should 
terminate only upon notice of death. 


Mr. James W. Perkins, a Boston attorney, first called attention 


to the need of statutory modification of this Agency Rule in Massa- 
chusetts in the event of an atomic attack against the United States. 
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In September 1956, he wrote to enlist the support of Associate Dean 
Cavers of the Harvard Law School, who was a member of the 
American Bar Association’s Special Committee on the Impact of 
Atomic Attack on Legal and Administrative Processes. During the 
next few months Mr. Perkins drafted Senate, No. 309, with the 
collaboration of Associate Dean Cavers, Vice Dean Hall, Professor 
Herwitz, and Robert P. Moncreif, 3L, of the Harvard Law School. 


Admittedly this bill covered only a small part of the overall 
problem. It did not cover individuals who have no agents and ap- 
pointed none under Section 9. The affairs of such individuals, if 
they are killed, incapacitated or missing, may have to be adminis- 
tered by a system of public authority. But it did meet a part of 
the overall problem satisfactorily, and it contained no provision 
which should be controversial. We believe that it is better to make 
a small start which fully covers a part of the problem than to make 
no start at all. If a bill like this can be passed, we hope it will 
create interest in going on to a full preparation against atomic 
attack throughout the rest of the country, as well as in Massachu- 
setts. 

Senate, No. 309 has recently been redrafted to embody some 
changes suggested by members of the Legal Affairs Committee at 
the hearing last January 16. A Draft Act in this final form is printed 
as an Appendix to this article. 


1. What are the Background, Purposes and Content of the Draft 
Act? 


The Agency Rule as expressed in technical terms is as follows: 
“The death of, or loss of capacity by, a principal terminates his 
agents’ authority and apparent authority without notice.” (Re- 
statement of Agency, §§ 120, 122, 133.) 

The intent and purpose of the Rule are simple. The Rule exists 
to protect the interests of the family and creditors of a deceased 
principal by giving sole power to bind his estate to his executor or 
administrator, who act subject to the control of the Probate Court. 
But undesirable applications of the Rule have developed. These 
would have paralyzing effects in the event of an atomic emergency. 
The following are examples, together with the cure provided by 
this Draft Act: 


Case (a): Communications with the part of the country in 
which the principal is living are cut off as a result of enemy action 
during a period of atomic emergency and an undetermined num- 
ber of the inhabitants are killed. Agents in other parts of the 
country have important interests of the principal committed to 
their charge, to protect which immediate action is required. But 
they cannot act safely, even though it should later turn out that 
the principal had not been harmed. The reason is that both the 
agents and the third persons with whom they might wish to deal 
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could not act legally if it turned out that the principal was already 
dead, even though there was no way in which they could have 
had notice of his death at the time. 


The Cure: Section 8 (added to G.L. Chapter 104 by Section 1 
of the Draft Act) provides that under such circumstances any 
authority previously given by the principal to his agents “shall 
continue, regardless of the death or loss of capacity of the 
principal.” Thus both agent and third person would be pro- 
tected whether the principal is in fact dead or not. 


Case (b): An agent in charge of a business learns that his 
principal has been killed during a period of atomic emergency, 
and that as a result of the emergency the Probate Courts are 
closed for an indefinite period. There is no way in which the 
agent can legally continue to operate the business, no matter 
how important it may be to the community, until the Probate 
Courts have re-opened and an executor or administrator has been 
appointed. 


The Cure: Section 10 (added to G.L. Chapter 104 by Sec- 
tion 1 of the Draft Act) provides for continuation of such an 
agent’s power to bind his principal until “knowledge of the ap- 
pointment of any ... personal representative of the prin- 
cipal, qualified and able to act on behalf of the principal” comes 
to the agent or third person, as the case may be. 


Case (c): The principal and all his agents are killed during 
a period of atomic emergency. There is no way under present 
law by which the principal can designate other persons to carry 
on his affairs until the Probate Courts can be re-opened and ap- 
point an executor or administrator to handle his estate. 


The Cure: Section 9 (added to G.L. Chapter 104 by Section 1 
of the Draft Act) empowers a principal by a power of attorney 
to authorize another to act “as his agent, during a period of 
atomic emergency, regardless of his death or loss of capacity.” 


2. Can These Difficulties be Met by the Courts without Legislation? 


The law of Agency is well developed in Massachusetts by the Su- 
preme Judicial Court, whose Chief Justice is one of the Agency 
Advisers to the American Law Institute. Neither the Court nor the 
Agency Restatement has yet taken a position on the effect of an 
atomic emergency. There is no way by which lawyers and business- 
men can foretell in advance what the courts of Massachusetts (or 
any other state) would do if an atomic emergency were to occur. 
It is vitally important that interested parties know now what steps 
can be taken in advance to safeguard their interests in such a case. 
Further, the legal consequences of a possible atomic emergency on 
the rights and duties of agents and those who deal with them should 
be established and understood before the emergency arises. Under 
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present law this Agency Rule of termination of authority on death, 
recognized in Gallup v. Barton, 313 Mass. 379, 47 N. E. 2d 921, 1934, 
is subject to only two exceptions: 


Exception (a). The authority of a bank to pay checks drawn 
by the depositor continues after the death of the depositor, until 
the bank has notice thereof, see Glennan v. Rochester T. & S. Co., 
209 N.Y. 12, 102 N.E. 537, 1913. (In Massachusetts by G. L. 
Chapter 107 Section 17, enacted in 1885, a 10 day period after 
death is allowed even after notice of death.) No other kinds of 
authority are covered by this exception, however. 


Exception (b). A “power coupled with an interest” will sur- 
vive the death of the giver of the power, see Mulloney v. Black, 
244 Mass. 391, 138 N. E. 584, 1923. But this exception is no help 
at all in the ordinary agency case, for it applies only to irre- 
vocable powers given as security for the benefit of the holder of 
the power, including powers such as judgment notes, power of 
sale mortgages, and other similar non-agency powers. 


8. Who will Benefit from the Draft Act? 


Principals, and their families and others interested in their es- 
tates, will profit from the provisions which permit action to be taken 
by their agents to protect their interests during a period of atomic 
emergency. Agents will be free to continue to act on behalf of their 
principals, and to receive compensation for doing so, regardless of 
the death or loss of capacity of their principals. Third persons will 
know that they can deal in safety with agents in spite of the uncer- 
tainties created in such an emergency. And the public welfare will 
also be served, since the Draft Act creates a legal means of continu- 
ing to operate vital businesses in spite of the death or loss of capac- 
ity of their proprietors. 


4. Does the Draft Act go Far Enough? 


It modifies the Agency Rule in two important respects during 
the period of an atomic emergency: 

(1) It provides for agents to continue to exercise their pre- 
existing authority, regardless of the death or loss of capacity of 
their principals; and 

(2) It permits principals to give written authority so to act 
on their behalf, effective upon the occurrence of an atomic emer- 
gency, to others who were not theretofore their agents. 


It has been suggested that it should also provide some form of 
public authority under the Probate Courts to exercise general agency 
powers for the estates of principals whose affairs were not included 
under either (1) or (2) above. This further step appears to be 
more suitable for consideration as a part of a general plan of exten- 
sion of governmental powers during an atomic emergency. 
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This Draft Act is thus well adapted for immediate enactment to 
cover the agency field. The problems of fiduciaries in other fields, 
such as trustees and executors, should also be studied, but they do 
not involve Agency Rules, and cannot be solved by the techniques 
used in it. 


5. Does the Bill Interfere with the Administration of Estates by | 
the Probate Courts? 


The idea of relying entirely on appointments by the Probate 
Courts or by some substitute for the Probate Courts has been dis- 
cussed. It might be wise to draft provisions along these lines. But 
there is no assurance that the Probate Courts would continue to ex- 
ist in the event of an atomic attack, and an elaborate system of sub- 
stitutes would be required. This would be necessary and desirable 
as to persons who neither have agents nor appoint special agents 
under Section 9. But we believe it is better to meet the problem 
with individual rather than bureaucratic initiative so far as pos- 
sible. The Draft Act represents organization from the grass roots 
rather than from the top. It would be effective immediately in the 
event of atomic war. Resort to governmeztal authority might 
take months. 

The Draft Act would supplement the existing powers of the Pro- 
bate Courts to care for the estates of persons where death or loss of 
capacity occurs to make this necessary. If the Probate Courts are 
not closed down or overwhelmed with cases as a result of an atomic 
emergency, the Draft Act will have little effect. Two provisions in 
Section 10 were inserted to make this clear. 


(a) During an atomic emergency, every agent’s powers ter- 
minate whenever he or a third person acts with knowledge of the 
appointment by the Probate Court of an executor, administrator or 
guardian to act in case of the death or loss of capacity of his prin- 
cipal. 

(b) By proclamation, the effect of the Act upon agency pdwers 
can be terminated whenever the governor or other authorized public 
official decides that the facilities of the Probate Courts are adequate, 
through the appointment of special administrators and other meas- 
ures, to meet the legal problems presented by the occurrence of the 
atomic emergency. 

Whenever the Probate Courts are not able to meet the emergency, 
the provisions of the Draft Act would help to do so by use of con- 
tinuing agency powers. Even special administrators cannot act as 
such under G.L. Chapter 173 until they receive appointment from 
some judge of the Probate Court under Section .10, and they cannot 
legally continue the business for the benefit of the estate without 
authorization of the Probate Court under Section 12. Some machin- 
ery is needed to fill the gap between the commencement of an atomic 
emergency, and the time when the Probate Courts are able to 
handle the resulting problems effectively and promptly. 
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But the final paragraph of Section 10 makes clear that the Draft 
Act is not meant to go further than this. It is not intended that a 
power of attorney or other agency device should be used, in place of 
a Will or Trust, to govern the ultimate distribution of the principal’s 
assets after his death, except to the limited extent that Section 
11(f) would permit a principal to authorize an agent to continue dur- 
_ ing the emergency “such provisions for the support of the depend- 
ents of the principal as the principal was accustomed to make.” 
This provision does no more than to maintain the status quo for the 
family and other dependents. 


APPENDIX 


DRAFT ACT RELATIVE TO THE CREATION AND TERMINATION OF AGENCY 
POWERS IN TIME OF ATOMIC EMERGENCY. 


Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 


SECTION 1. Chapter 104 of the General Laws, as amended, is 
hereby further amended by adding at the end thereof the following 
subtitle and sections: 


Agency Powers in Time of Atomic Emergency. 


SECTION 7. For purposes of this subtitle, “atomic emergency” 
shall mean an emergency resulting from the occurrence of substan- 
tial harmful effects within one or more states of the United States 
or the District of Columbia due to the use against the United States 
of atomic weapons. 


SECTION 8. During a period of atomic emergency, the power of 
each agent of a principal to exercise any authority or apparent au- 
thority previously given to him by his principal shall continue re- 
gardless of the death or loss of capacity of the principal, until lim- 
ited ‘or terminated as provided in this section and in section ten. 
Such authority and apparent authority shall be limited or ter- 
minated as to any agent or third person who acts with knowledge 
that the principal has provided in writing or otherwise that the 
authority or apparent authority of his agent shall not continue as 
provided in this section or has otherwise limited or revoked such’ 
authority or apparent authority. 


SECTION 9. A principal by a power of attorney or other writing 
given by him or on his behalf may authorize another to exercise as 
his agent during a period of atomic emergency, regardless of his 
death or loss of capacity, any powers enumerated therein, including 
any or all of the statutory powers described in section eleven. Dur- 
ing a period of atomic emergency, the power of each agent to exer- 
cise such authority shall continue, regardless of the death or loss of 
capacity of the principal, until limited or terminated as to any agent 
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or third person who acts with knowledge of any limitation or revo- 
cation thereof by the principal in writing, or terminated as provided 
in section ten. 


SECTION 10. The power of any agent to bind his principal pur- 
suant to sections eight and nine during a period of atomic emer- 
gency shall terminate as to any agent or third person who acts with 
knowledge of the appointment of any public official or body or any 
executor, administrator, guardian, or other personal representative 
of the principal, qualified and able to act on behalf of the prin- 
cipal after his death or loss of capacity. 

The existence and duration of an atomic emergency shall be de- 
termined as a question of law by the court. The governor or any 
other person or body having the powers of the governor is author- 
ized to proclaim the commencement of an atomic emergency for the 
purposes of this subtitle when in his opinion such emergency exists 
and to proclaim the termination of an atomic emergency for the pur- 
poses of this subtitle when in his opinion such emergency has ter- 
minated, and any such proclamation shall be conclusive with respect 
to any date subsequent to the date of the proclamation. 

Except for the power referred to in paragraph (f) of section 
eleven, the power of an agent continuing after the death of his prin- 
cipal as provided in section eight or nine shall not authorize any 
intestate or testamentary distribution of the principal’s estate. 


SECTION 11. Authority given an agent by a power of attorney or 
other writing to exercise “statutory powers during an atomic emer- 
gency,” unless otherwise limited, includes authority during such a 
period, regardless of the death or loss of capacity of the principal: 


(a) to manage any business or investments entrusted to the 
agent’s charge; 

(b) to contract for the sale of, make a conveyance of, lease, or 
deliver any property, rights, securities, and causes of action en- 
trusted to his charge, and to receive payment therefor; 


(c) to contract for the purchase of, accept a conveyance of, lease, 
or accept delivery of any property, rights, securities, and causes of 
action required in connection with any interest of the principal 
committed to his charge, and to pay therefor: 


(d) to employ and pay such assistants, and to appoint and pay 
such agents and subagents of the principal, as the proper perform- 
ance of his duties requires; 


(e) to collect all sums due to the principal from any source, and 
to pay all debts and taxes owed by the principal, in connection with 
any interest entrusted to his charge; 


(f) to continue such provisions for the support of the depend- 
ents of the principal as the principal was accustomed to make and is 
unable to make on account of his death or loss of capacity or be- 
cause of the atomic emergency; and 








44 MASSACHUSETTS LAW QUARTERLY 


(g) to do what he reasonably believes to be necessary, with re- 
spect to the interests committed to his charge, in order to prevent 
substantial loss to the principal or to his estate resulting from the 
atomic emergency. 


SECTION 12. The death or loss of capacity of an agent shall not 
terminate the authority or apparent authority during a period of 
atomic emergency of a subagent appointed by the agent to act on 
behalf of a principal. 


SECTION 13. The reasonable fees and expenses of an agent acting 
in good faith pursuant to sections eight and nine shall be a first 
charge upon any assets of the principal or of his estate in the agent’s 
hands. The transfer of any part of such assets by the agent shall 
release the charge on the assets so transferred except as otherwise 
provided in the instrument of transfer. 


SECTION 14. The provisions of this subtitle shall apply during 
a period of atomic emergency to authority and apparent authority: 

(a) of the agents for a principal who is domiciled in the common- 
wealth at the commencement of the atomic emergency; or 

(b) arising out of, or purporting to authorize, any business 
transacted in the commonwealth by or on behalf of any principal; or 


(c) created by a power of attorney or other writing given by or 
on behalf of a principal domiciled in the commonwealth at the time 
of the giving or given in the commonwealth by or on behalf of any 
principal; or 

(d) created by a power of attorney declaring that it shall be 
governed by the laws of the commonwealth, where there is a reason- 


able relationship between the actions authorized thereby and the 
commonwealth; or 


(e) to the further extent that they are, under applicable principles 
of the conflict of laws, governed by the laws (other than as to the 
conflict of laws) of the commonwealth. 


SECTION 15. If any provision or application of this subtitle is 
held invalid, such invalidity shall not affect,other provisions or ap- 
plications which can be given effect without the invalid provision 
or application, and to this end the provisions of this act are de- 
clared to be severable. 





DEBT POOLING BANNED AS UNAUTHORIZED 
PRACTICE OF LAW 


Chapter 697 of 1955 prohibited “debt pooling,” declared it to be 
unauthorized practice, and specifically provided for enforcement of 
the statute by proceedings instituted by bar associations or others. 
The statute was challenged. 
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By vote of the Board of Delegates the Massachusetts Bar Asso- 
ciation joined with the Boston Bar Association in instituting pro- 
ceedings to enforce the act. The “debt pooling” parties to the 
proceedings sought a declaratory decree as to the constitutionality 
of the 1955 act in the case of Home Budget, Inc., et al. v. Boston 
Bar Association and Massachusetts Bar Association, Mass. Adv. 
Sheets (1956), pp. - . As the opinion contains the latest dis- 
cussion of unauthorized practice with a reference to the cases on 
this much discussed subject, we reprint for convenient reference 
that part of the opinion containing the law. 


After a detailed analysis of the activities of the debt pooling 
operations, the court proceeded, in an opinion by the Chief Justice, 
as follows: 


Extract from the Opinion 


“From this analysis of the plaintiffs’ methods it is apparent 
that they have ‘extended . . . operations beyond the legitimate 
field of lay business and into the field which public policy requires 
should be reserved for the professional practitioner.’ Matter of 
Shoe Manufacturers Protective Association, Inc., 295 Mass. 369, 
372. Debt pooling as set forth in the agreed facts differs from 
mere bill collecting by a lay agent named by a creditor to present 
a claim to a debtor and to receive payment. 


“The statute here assailed is not unconstitutional as an inter- 
ference with the purely judicial function to determine who may 
practise law but is a valid enactment in aid of the court’s power 
to make such a determination. Opinion of the Justices, 279 Mass. 
607, 611. Opinion of the Justices, 289 Mass. 607, 612. Keenan, 
petitioner, 310 Mass. 166, 177. Matter of Keenan, 313 Mass. 186, 
196, 212. Lowell Bar Association v. Loeb, 315 Mass. 176, 179. 
Creditors’ Service Corp. v. Cummings, 57 R. I. 291, 300. 


“The defendants’ counterclaim seeks relief expressly authorized 
by St. 1955, c. 697, § 2. Board of Survey of Lexington v. Suburban 
Land Co., 235 Mass. 108, 113. Commonwealth v. Stratton Finance 
Co., 310 Mass. 469, 474. Malden v. Flynn, 318 Mass. 276, 282. 


“A final decree will be entered declaring that St. 1955, c. 697, 
is constitutional as applied to the plaintiffs and their debt pooling 
operations; enjoining the plaintiffs from violation of G. L. (Ter. 
Ed.) c. 221, § 460, inserted by St. 1955, c. 697, § 1, and of G. L. 
(Ter. Ed.) c. 221, § 46A, inserted by St. 1935, c. 346, § 2; and 
enjoining the corporate plaintiffs from violation of G. L. (Ter. Ed.) 
c. 221, § 46, as appearing in St. 1935, c. 346, § 1. 

“So ordered.” 











LEMUEL SHAW 


Chief Justice of the Supreme Judicial Court 
1830-1860 


(From a Barnstable Bank Note About 1830-1840) 


Any thoughtful writing about Lemuel Shaw deserves the attention 
of the profession. Few laymen and not too many lawyers realize the 
“mportance to us today of the able judges who built the foundations 
of Massachusetts Constitutional justice during the first half of the 
19th Century. Beginning with the revolutionary pioneer court un- 
der William Cushing (in our opinion an underestimated man) who 
was later the first appointee to the Supreme Court of the United 
States, followed in 1806 by Theophilus Parsons who began the mod- 
ern administration of justice here,* then by Chief Justice Parker 
with able associates like Charles Jackson, Samuel S. Wilde, Samuel 
Putnam and others, when the law was in an unstable condition and 
not readily accessible, the stage was set by 1830 for the long stabi- 
lizing influence of the man appointed Chief Justice by Governor 
Levi Lincoln. During the next thirty years Shaw became as Dean 
Pound has said** 


“Not the least of the six outstanding judges of the formative 
era of our law.” 


Some twenty years ago the late Judge Chase published a readable 
life of Shaw. Now Prof. Levy has given us a study of his opinions 
and their influence. We may print more about this book and the 
Chief Justice in future issues. We are glad to begin with the fol- 


* See Constitutional History of the Supreme Judicial Court 2 Mass. Law Quarterly 
No. 5, May 1917. 


** See 27 M. L. Q. No. 4, October 1942, p. 17 and Pound “The Lawyer From An- 
tiquity to Modern Times” (1953) 185-1. 
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lowing review by Chief Justice Adlow of the Municipal Court of the 
City of Boston, a close student of Shaw’s work. The last two words 
of the review—“‘balanced liberal”—because it characterizes not only 
Lemuel Shaw but the nature and purpose of the constitutional gov- 
ernment which he expounded. 

In 1916 the Massachusetts Bar Association placed a bronze 
Memorial tablet on a large boulder at Shaw’s birthplace in West 
Barnstable. The picture on this page was then given to us by his 
granddaughter—Miss Josephine Shaw—who showed us one of the 
bank-notes. It is the youngest picture that we have seen. It seems 
to us the most revealing of the strong, balanced character and 
poise of the great Chief Justice. 


F, W. G. 


REVIEW OF 
“THE LAW OF THE COMMONWEALTH AND CHIEF JUSTICE 
SHAW.” LEONARD W. LEVY—HARVARD UNIVERSITY 
PRESS—1957, 382 PAGES—$6.50 


By CHIEF JUSTICE ELIJAH ADLOW 


A thorough probe of the opinions of Lemuel Shaw has long been 
overdue, and we are indebted to Professor Leonard Levy of Brandeis 
University for making possible a better acquaintance with the man 
who did so much to adapt the common law to the needs of our in- 
dustrial civilization. In the thirty years that Lemuel Shaw presided 
over the Supreme Judicial Court of Massachusetts he wrote over 
2200 opinions. Many of these involved great public issues centering 
on the rights of labor, the fugitive slave laws, racial segregation, 
religious freedom, and the police power. The era in which these is- 
sues were adjudicated was noted for its violent agitations and bitter 
partisanships. Little wonder, therefore, that the popularity of the 
Supreme Judicial Court rose and fell with the shifting tides of 
popular approval. 


Almost a century has passed since Shaw disappeared from the 
public scene. Although his decisions on great public questions were 
denounced as often as they were applauded, he retired from the 
Bench with the gratitude and respect of the entire populace. Shaw 
was little influenced in his work by the reactions his opinions might 
produce. He was “fair and impartial” in its literal sense. Regard- 
less of what the public might think of his views, he was universally 
respected for his integrity and devotion to the public interest. One 
would think that the passing of almost a century would permit the. 
appraisal of Shaw’s work in an atmosphere cleared of the bias and 
bitterness of contemporary partisanship. In this the reader will be 
disappointed. If the author of this study has proved any single 
thing, it is that superb scholarship even when combined with a 
genuine desire to be objective can rarely achieve complete detach- 
ment. 


The bulk of Shaw’s opinions belong to the domain of private law. 
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No small part of them, however, enjoyed a celebrity because of their 
pertinence to the great public questions which contributed to the 
unrest of the pre-Civil War era. It is with the latter that the author 
concerns himself. 

Shaw’s life span straddles the Revolutionary and Civil War eras. 
In this eighty year period a rural agricultural society was trans- 
formed into one that was urban and industrial. It was in this era 
that toll roads, canals, and railroads appeared on the scene in suc- 
cession, that the law of corporations was developed to implement a 
rapidly expanding industrial system, and that the public service 
corporation discovered its humble beginnings in the chartered water 
companies. In this setting it was inevitable that private venture 
would collide with public interest, that the legislative mills would 
grind out their grist of regulatory enactments, and that the rights 
granted by charters would be challenged in the courts. When we 
add to this the new boundaries of friction engendered by the 
changed complexion of the carrier-shipper relationship, by the dan- 
ger to life and limb inherent in the employment of the locomotive 
and steam engine in transportation and industry, and by the unrest 
in the ranks of labor engendered by the widening gap between em- 
ployer and employee, it is easy to account for the many novel and 
unprecedented problems which arose to vex our courts. 

When Shaw took his place on the Bench the Unitarian-Congrega- 
tionalist feud was raging, and his court had frequent occasion to 
adjudicate the conflicting rights of parish and church. Fortunately 
for the Shaw court an earlier decision had established the legal rule 
that the parish was superior to the church in the matter of choosing 
ministers,! and a strict adherence to the rule proved most convenient 
for the court. It was fortunate for Shaw that early in his judicial 
career an amendment to the state constitution severed the tie be- 
tween church and state. Although the issue recurred during his 
incumbency, the change in the fundamental law was attended with 
an abatement of the conflict. Disputes over church property lost 
their public interest. They were the loose ends of a system upon 
which the public was happy to turn its back with a feeling of relief. 


At the very time when a liberal trend appeared to be effecting a 
separation of church and state, an issue involving freedom of con- 
science was brought into the limelight by the prosecution of Abner 
Kneeland for blasphemy.” The conviction of Kneeland was sustained 
by the court in an opinion written by Shaw. In the author’s view it 
was one of the poorest ever written by him. In his criticism Profes- 
sor Levy appears to overlook the fact that the prosecution of Knee- 
land was based on a statute which had been law in this Common- 
wealth for almost 50 years before Kneeland’s conviction and which 
has remained on our statute books to this day. 

While the author, throughout this volume, emphasizes as one of 
Shaw’s greatest virtues his respect for legislation and his aversion 
to judicial tampering with the legislative process, he makes an ex- 


1 Baker v. Fales, 16 Mass. 487 (1820). 
2 Commonwealth v. Kneeland, 20 Pick. 206 (1838). 
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ception in the Kneeland case and intimates that the blasphemy stat- 
ute should have been declared unconstitutional. Not even Justice 
Marcus Morton, who dissented from Shaw’s opinion, believed the 
statute unconstitutional. His dissent was based solely on a feeling 
that the judge at the trial had not properly charged the jury on the 
question of malice. The Kneeland case aroused much controversy in 
its day. That the controversy proved profitable to the liberal cause 
is evident from the fact that Kneeland was the last man in Massa- 
chusetts to have been imprisoned for blasphemy. Public policy had 
doubtless been influenced with respect to the enforcement of the 
blasphemy statute by the sentiment which the Kneeland imprison- 
ment aroused against it. Notwithstanding all this the state legisla- 
ture has not yet repealed the act. To the historian nothing will be 
plausible or sound that carries out a socially objectionable policy: 
to the.legal historian the merit of a judgment will be tested by its 
consistency with the trained tradition of the law. Professor Levy’s 
opinion of the Kneeland decision is that of a socially-conscious his- 
torian. 

If this study merits criticism it is in the failure of the author to 
constantly keep in mind the limited function of our courts in the 
adjudication of disputes. It is this failure to thoroughly understand 
the theory of judicial decision that prompts him to criticize Shaw 
for his affirmation of the fellow-servant rule in the case of Farwell 
vs. Boston and Worcester Railroad.*? It is this same default which 
provokes the author to accuse the Shaw court of favoring railroads 
over shippers in Norway Plains vs. Boston and Maine Railroad* and 
in Nutting vs. Connecticut River Railroad.5 In a similar spirit he 
complains of the court for denying recovery in death actions. While 
it may be true that these decisions brought little comfort to the 
workman injured in the course of his employment, or to shippers 
whose wares were lost after they had reached their destination, or 
to the survivors of one killed by reason of another’s neglect these 
harsh consequences derived from the state of the law at the time 
these decisions were written. In the century that has elapsed since 
then legislation supplemented by adjudication has changed the law. 
Judges appear more humane today because progressive legislation 
has humanized the law. The intimation that the above mentioned 
decisions were inspired by a bias in favor of railroads and corpora- 
tions derives from a failure to understand the limited role of our 
judges in the adjudication of disputes. In the opinion of one of our 
outstanding legal scholars, any other conclusion by the court would 
have been impossible.® 

Equally unmerited is the author’s criticism of Shaw’s decisions 
in cases involving the rendition of fugitive slaves. When Ralph 
Waldo Emerson called upon the Shaw court to nullify the Fugitive 
Slave Law by declaring it unconstitutional his position was no more 
tenable legally than that of those southern governors who today 

3 4 Mote. 49 (1842). 

41 Gray 267. 

5 1 Gray 502. 


6 Roscoe Pound: The Economic Interpretation of the Law of Torts—53 Harvard 
Law Review 365. 
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would ignore the desegregation laws. No one can read Shaw’s opin- 
ions in these cases without discovering in their author a strong 
Union man who viewed the Constitution as a compact between the 
states, which all parties were bound to observe if the Union was to 
survive. Had Shaw yielded to the demands of the hot-headed in- 
tellectuals his name would hardly have endured in judicial history. 
It is Shaw the jurist who is remembered; not Shaw the reformer 
or abolitionist. 


If any criticism of Shaw appears merited it is for his opinion 
sustaining the policy of the Boston School Committee in maintain- 
ing segregated schools for negro children.? Professor Levy com- 
pares the opinion in the Roberts case with that of Chief Justice 
Warren rendered in 1954. The comparison is unfair. The problem 
of the negro in 1849 was the abolition of slavery in America, not 
desegregation. In the second place, the status of the negro in pre- 
Civil War America, whether in the north or south, bore no resem- 
blance whatever to that enjoyed by him politically, economically, or 
socially today. 

The Shaw opinion in the Roberts case must be viewed in the con- 
text of the times in which it was rendered. Shaw had served on the 
Boston School Committee and was aware of its problems. Segre- 
gated schools in Boston owed their existence to the chronic condi- 
tion of friction which baffled the ingenuity of the school authorities 
to solve, and he was anxious that they be permitted to work out the 
problem in their own way. The original program of segregation in 
the Boston Schools had not been instituted at the suggestion of any 
white citizens but at the request of colored citizens “whose children 
could not attend the public schools on account of the prejudice then 
existing against them”.’ Keeping in mind that less than 2% of the 
population of Boston consisted of negroes, and that the hostility of 
the native American group, not only against negroes but against 
all foreign elements, provided problems of more serious consequence 
and concern to the courts, it is easy to understand why the court 
should be content to consider “separate but equal facilities’ an 
ample discharge of a constitutional responsibility. Viewed in the 
setting of 1849 the issue of desegregation was premature. 

Let it not be assumed from what has been said above that this 
study is designed to establish the reactionary nature of the Shaw 
court. On the contrary its basic theme is directed to establishing its 
essentially liberal character, and to provide proof of Shaw’s monu- 
mental contribution to our jurisprudence. In Professor Levy’s opin- 
ion he was the greatest state court judge prior to the Civil War to 
propound constitutional law. In Commonwealth v. Alger® he pro- 
claimed the right of the legislature to regulate the use of private 
property in the interest of the general welfare. He defined the police 
power as “the power of promoting the public welfare by restraining 


7 Roberts v. Boston, 5 Cush. 198 (1849). 
8 Ibid, p. 200. 
9 7 Cush. 58. 
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and regulating the use of liberty and property”. In the opinion of 
the author, Shaw would have sustained legislation regulating hours 
and wages had his contemporaries made the attempt. In his words 
the Shaw court was “oriented to the public interest, not vested in- 
terests”, and he is courageous enough to assert that the modern 
concept of police power as defined by our Federal judiciary stems 
directly from the decisions of Shaw and his court. 


The illusion that the 19th century was dominated by a laissez-faire 
philosophy is somewhat dispelled by those decisions of Shaw that 
approved the public regulation of rates, that declared water com- 
panies public in character and the proper subject of supervision and 
regulation, that established the principle that the use of private 
property could be restricted and regulated in anticipation of pro- 
spective wrongs, and that justified liquor legislation because of the 
broad public interest in the regulation of the liquor traffic. Few 
people realize the extent to which the Shaw court went in establish- 
ing the right of the public to regulate and control all activities in 
our society in the interest of the general welfare. When one con- 
siders the radical complexion of the work of this court, and the fact 
that despite it all the Commonwealth made tremendous strides in- 
dustrially and politically during the Shaw era, we may well ponder 
the miracle. Those who attribute the great material progress in 
the United States during the 19th century to the ascendancy of the 
laissez-faire philosophy overlook the fact that it had few devotees in 
Massachusetts. 


Perhaps no opinion rendered by Shaw served more to establish 
his broad and sympathetic viewpoint than that in Commonwealth v. 
Hunt.!° This decision legalized the association of workmen into 
labor unions, and provided the basis for a movement that today rep- 
resents a formidable segment of our economic system. While Profes- 
sor Levy applauds the decision for its result he confesses himself 
unable to understand the legal basis for it. Actually the basis for the 
Hunt decision is found in Shaw’s ability to recognize those distinc- 
tive factors which made the common law of England inapplicable 
to conditions in America. Shaw did not ignore the taught tradition 
of the law in the Hunt decision. He was aware of the rule pro- 
claimed by it, but was convinced by the argument of Robert Ran- 
toul that the taught tradition was rooted in those ancient labourers 
statutes which had no valid relevancy to conditions in America. 

Professor Levy has served the memory of Shaw well. Lawyers 
and laymen alike can profit greatly by a study of this work. While 
it is hardly a complete or comprehensive survey of the man and his 
work, what has been done has been thoroughly probed and ably pre- 
sented. What is more, except for the delightful study by Judge 
Chase of Shaw the man, it is the only serious survey of the work of 
a man who long before the era of Holmes, Brandeis, and Cardozo 
had provided America with a working pattern of a balanced liberal. 


10 4 Mete. 111 (1842). 
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LAWYERS AND THEIR INCOMES 
IN MASSACHUSETTS 
by 
ROBERT M. SEGAL* OF THE BOSTON BAR 


INTRODUCTION 


Does Massachusetts have too many lawyers? Are the legal fees 
charged in the Bay State too low? Are the lawyers here using the 
correct method of office organization? Do we have too many solo 
practitioners and part-time attorneys in Massachusetts? Do we 
have too many law students and/or law schools in the state? Are 
salaried lawyers underpaid here? Do we need an integrated bar? 
Is our present bar examination system adequate? Has the legal 
profession of Massachusetts in the past been indifferent to the sta- 
tistics on lawyers in the Commonwealth? What should and can be 
done about these and other problems suggested by the economics of 
the legal profession in Massachusetts? These and similar questions 
occur to us when we appreciate the following eight important sta- 
tistical facts about legal practice in the Commonwealth :! 


(1) The average income of lawyers in the Commonwealth is 
among the lowest in the country. 


(2) The average income of lawyers in Massachusetts ‘is approxi- 
mately one-third less than the average income of lawyers in Califor- 
nia and 30% below the average income of lawyers in the neighbor- 
ing state of Connecticut. 


(3) Salaried lawyers in Massachusetts fare worse than salaried 
lawyers in most other states in the country. In fact, the average in- 
come of the salaried lawyers in Massachusetts is nearly $1,000 below 
the national average and $3,000 below the peak average found in 
Illinois. 


(4) Lawyers who depend primarily on private practices in Mas- 
sachusetts had a slightly better average than the average of their 
salaried counterparts, but these independent practitioners were also 
$1,000 below the national average and $3,000 below the peak state 
average, which is found in California. 


*Member of the Boston and Massachusetts bar, Chairman of the Labor 
Relations Law Section of the ABA, and author of various articles on 
labor law and the economics of the legal profession. 

1These conclusions and the basic data contained in this report are based 
on the following source materials: 

(a) U.S. Dept. of Commerce, Survey of Current Business (June, 1955). 

(b) U. S. Dept. of Commerce, Liebenberg, “Income of Lawyers in the 

Postwar Period,” Survey of Current Business (December, 1956), 
pp. 26-36; “Income of Lawyers, 1929-1948,” Survey of Current 
Business (August, 1949), pp. 1-7. 

(c) Third Statistical Report on the Lawyers of the United States for 

1955, by Martindale-Hubbell, Inc. 
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(5) From 1947 to 1954, the rise in lawyers’ average income here 
(which was already comparatively low) was one-ninth less than the 
national rise in average incomes of all lawyers. 


(6) Although Massachusetts is an important industrial state 
ranking ninth in population and in its various economic activities, 
its rank in lawyers’ incomes is low.? At the same time it ranks sev- 
enth in number of lawyers, fifth in the number of lawyers per cap- 
ita,? but twentieth in average income of all lawyers. 


(7) Massachusetts has a greater percentage of individual prac- 
titioners and part-time lawyers than the national average. 


(8) The average net income of lawyers in Boston is the lowest 
of all incomes of the eleven largest cities in the country. In fact, it 
is below the national average for all the lawyers in the United States 
and $3,200 below the peak average found in San Francisco. At the 


same time the incomes of Boston lawyers show one of the greatest 
spreads in the country. 


MASSACHUSETTS 


A. Number of Lawyers and their Background 


Whereas the Bureau of Census lists only 6,200 independent law- 
yers for Massachusetts, or one independent (non-salaried) lawyer 
for every 654 persons (i.e. 153 lawyers per 100,000 civilian popula- 
tion) ,* Martindale-Hubbell lists 7,374 independent lawyers and a to- 
tal of 8,820 lawyers in the Commonwealth, or 3.7% of the 241,514 
lawyers accounted for in the country in 1955.5 By Martindale Hub- 


*For a detailed analysis on the economics of the legal profession by 
states, see Segal and Fei, “Economics of the Legal Profession: An Analy- 
sis by States,” 39 ABA J. 110 (February, 1953) and 39 ABA J. 216 
(March, 1953) and footnotes 4, 5 and 32 cited therein. 


°In lawyers on a per capita basis, Massachusetts is surpassed by 
Washington, D. C., New York, Maryland and New Jersey. Also see foot- 
note 2 above. 


*The U. S. Dept. of Commerce lists only the estimated number of 
lawyers with major source of income from independent practice based 
on the 1940 and 1950 censuses. See Tables 5 and 12 of Dec. 1956 issue 
of Survey of Current Business, pp. 29 and 35. 


°The Martindale-Hubbell figures of 8820 include the listings of Martin- 
dale-Hubbell adjusted for multiple listings plus additional lawyers not 
listed because the forms were not returned giving a total for lawyers 
accounted for. Some duplication occurs in the categories of status in 
practice, for in cases where more than one subdivision was applicable, 
the individual was tabulated in each. For example, a lawyer listed as a 
member of the state legislature and also indicated as a partner of a law 
firm is tabulated under the subdivision “state” in the “government serv- 
ice” division and also under the subdivision “Partner” in the “private 
practice” division. The N. E. Law Institute shows 11,000 lawyers in 
Massachusetts based on its mailing list. 
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bell’s count Massachusetts has approximately one lawyer for every 
565 persons in the Commonwealth. Whereas Massachusetts ranks 
seventh in lawyer rank, it ranks fifth in lawyer concentration. 

Some background information on the lawyers in Massachusetts 
is interesting.* As a group, there is a greater proportion of older 
lawyers in the Commonwealth than in the rest of the country. Ap- 
proximately 30% of our lawyers are over 60 years of age whereas 
only 28% of all lawyers in the country are 60 or over. Whereas 
Massachusetts only has 28% of its lawyers under 40, one-third of 
all the lawyers in the country are under 40. 

A surprising number of our lawyers never received a college 
degree. Less than half of our lawyers received college degrees 
although two thirds of all lawyers in Massachusetts attended college. 
Approximately three-quarters of our lawyers received law degrees 
and nearly all lawyers attended law school. In the Commonwealth, 
there are 214 female lawyers comprising 2.6% of all lawyers in the 
state. 

The lawyers in the Commonwealth are classified into various 
groups: (1) private practitioners totalling 7,374 make up 90%; 
and (2) salaried lawyers with a total of 1,150, of whom 392 are in 
private industry, 64 on a full-time basis with educational institu- 
tions, 216 in the judiciary and 477 in the government service.“ In 
addition, we have 131 lawyers who classify themselves in the retired 
or inactive category. Approximately three-quarters of the independ- 
ent lawyers in the Commonwealth are solo practitioners, compared 
with a 65% figure on a national basis. In Massachusetts, only 
twenty per cent of the independent practitioners are in law partner- 
ships, and the remaining five per cent are associates (i.e. an em- 
ployee of a law firm or of an individual practitioner), whereas on a 
national basis 35% of the independent lawyers are in firm practice. 

There seems to be a larger percentage of part-time lawyers in 
Massachusetts than in other parts of the country. It is estimated 
that approximately 20 to 25% of the lawyers in the Bay State are 
part-time practitioners, handling a case now and then and depending 
upon some other livelihood as their main income source. Nationally, 
the part-time lawyers constitute between 8 and 10 per cent of the 
legal population.® 

B. Income 


The income of lawyers in Massachusetts is among the lowest of 
all states in the United States. This is true whether we use the 


*For a comparison with the 1948 and 1952 periods, see Segal, “Econom- 
ics of the Legal Profession—A Preliminary Statement,” Vol. 28, No. 3, 
Boston Bar Bulletin, 73 (March, 1952). 

*The national figures show that private industry accounts for 6% of 
all lawyers compared to a 4% figure for Massachusetts lawyers. This 
field, on the average, in national data shows the highest average income. 

®*See Liebenberg, op. cit., p. 34 and Table 17. 
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mean or median figure of all lawyers.7 It is true of both the lawyers 
in independent practice and the lawyers on a salaried basis. Al- 
though Massachusetts ranks ninth in per capita income of its total 
population, it ranks 20th in all the states in average income of all 
lawyers. 


Whereas the average net income of all lawyers in the United 
States was $10,218 in 1954, the average of all lawyers in Massachu- 
setts was nearly ten per cent lower, or only $9,158. At the same 
time, California lawyers had an average net income of $12,184, 
or 33% above the average net income of the lawyers in the Com- 
monwealth. The lawyers who live in our neighboring State of 
Connecticut averaged $11,892 in 1954, or $2,734 more than the 
average income of lawyers here. 


Half the lawyers in Massachusetts make more than $7,615 per 
year and half earn less than this figure. At the same time the 
median average net income of all lawyers in the United States was 
$7,833 or more than $200 above the median income in the Common- 
wealth. Connecticut had a median average of $9,438, while the 
median income of all California lawyers was $9,289. Only the median 
incomes of the lawyers in the Southern and Northwestern states 
were below those of practitioners in Massachusetts.® 


The net incomes of the lawyers engaged only in independent prac- 
tice in Massachusetts were also below the national average. The 
mean of $9,167 in the Commonwealth compares unfavorably with 
the $10,294 average for all independent lawyers in the country 


7The mean or average income is equal to the sum of all the incomes 
divided by the number of lawyers. The median income is that income be- 
low which and above which half of all the lawyers fall; the median is less 
affected by the few high or few low income cases. The difference is well 
explained by Reginald Heber Smith, Director of the Survey of the Legal 
Profession as follows: 

“Statisticians use the terms mean and median as freely as lawyers 
use the terms tort and replevin. To each group the words have exact 
significance; but neither group can understand the terminology of the 
other. 

“Lawyers have a justifiable complaint because, when they have re- 
course to the dictionary, their confusion is confounded. 

“Webster defines mean as ‘1. Occupying a middle position; inter- 
mediate in place.’ The statistician uses mean in a wholly different 
sense which is Webster’s ‘2. Math. Average. Syn. See Average.’ 

“It would be helpful if average could be used and mean eliminated 
because— 

“Webster defines median as ‘1. Being in the middle.’ But the next — 
definition unlocks the secret ‘2. Statistics. Designating a point so chosen 
in a series that half of the individuals in the series are on one side of 
it, and half on the other.’ 

“Here is an illustration that you can easily remember always. 

“As a leader of the Bar in your community, you have invited ten 
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and the $13,464 and $12,240 averages of California and Connecticut 
respectively. At the same time the $7,594 median income of inde- 
pendent lawyers in the Bay State was $40 above the national median, 
reflecting the fact that our independent lawyers have a wide dis- 
persion of income. 


Salaried practice was no better for lawyers in the Commonwealth 
than independent practice. Showing an average of $9,137, salaried 
lawyers in Massachusetts were slightly below their independent 
brethren but $931 below the national average and $1,270 below 


other lawyers of differing ages to dine with you at fortnightly intervals 
and after dinner you discuss matters of common interest. 

“One topic is the Economic Condition of the Bar. You all exchange 
information freely. You find that the 1955 earnings of your group 
were: 


Lawyer Income Lawyer Income Lawyer Income 
1 $11,000 6 $6,000 7 $5,000 
2 10,000 8 4,000 
3 9,000 9 3,000 
4 8,000 10 2,000 
5 7,000 11 1,000 


“Your group of 11 lawyers has a total 1955 income of $66,000. The 
average is $6,000. 

“The median (the lawyer in the middle) is $6,000. 

“What then is the difference? 


“Well, during 1956 you won a big case and earned an extra fee of 
$100,000. The incomes of the other lawyers remained constant. 


“So the 1956 earnings for your group were: 


Lawyer Income Lawyer Income Lawyer Income 
1 $111,000 6 $6,000 7 $5,000 
2 10,000 8 4,000 
3 9,000 9 3,000 
4 8,000 10 2,000 
5 7,000 11 1,000 


“Your group of 11 lawyers has a total 1956 income of $166,000. The 
average is $15,090. 

“The median still is $6,000. 

“The median escapes from the distortions resulting from extremes. 
Generally it is the figure that conveys the more accurate impression. 

“But lawyers will do well to follow along with the statisticians and 
give both figures—the average (mean) and the median.” 


8Although Florida, Georgia, Kentucky, North Carolina and Tennessee 
have medians below the median income of all lawyers in Massachusetts, 
the median of Louisiana exceeds that of Massachusetts while the median 
in Alabama and Virginia is very close to that of Massachusetts. In the 
Northwest, the median in Colorado, Kansas and Nebraska is below that 
of Massachusetts. See Table 12 of Survey of Current Business (Dec., 
1956), p. 35. 
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the average of the salaried lawyers in California. It was $4,500 
below the average for the salaried lawyers in private industry in 
the United States, who had the peak average income with $13,769. 
The median average ($7,650) of salaried lawyers in the Common- 
wealth was $579 below the national average and $2,500 below the 
median average of the salaried lawyers in Illinois. 


Between 1947 and 1954, lawyers in Massachusetts did not fare 
as well as the average lawyer in the United States. Whereas the 
average of all lawyers in the country increased 36% from $7,532 
to $10,218, the average net income for the lawyers in the Common- 
wealth only increased 32%, from $6,942 to $9,158. The independent 
practitioners in particular fared poorly; whereas in 1947 they were 
only $358 below the national average, by 1954 they had slipped to 
$1,127 below the national average, but at the same time, the median 
of the independent practitioner in the Commonwealth in 1954 was 
slightly higher than the national figures. Salaried lawyers in Massa- 
chusetts improved their comparative position, for whereas they had 
net incomes approximately 12% below the net incomes for all 
salaried lawyers in the country in 1947, they rose slightly so that 
in 1954 they were only 10% below the national average. 

In contrast to lawyers’ income, the lawyer count in Massachusetts 
is unusually high. With 153 lawyers per 100,000 civilian population, 
or one lawyer for every 654 persons, the Commonwealth ranks fifth 
in lawyers on a per capita basis. The national average is one 
lawyer for every 833 persons in the country and California with the 
highest average net incomes for lawyers has the same lawyer count 
per capita as the national average. Connecticut has one lawyer for 
every 781 persons. Only the District of Columbia with its con- 
centration of government lawyers, New York, Maryland and New 
Jersey have a greater per capita concentration of lawyers than 
Massachusetts; nevertheless all these areas have higher ranks in 
the average income of all lawyers than Massachusetts. 


It should be recognized that Massachusetts is among the wealthy 
states of the country. On the basis of per capita income of total 
population, the Commonwealth ranks ninth in the country surpassed 
by Connecticut, New Jersey, District of Columbia, California, 
Illinois, New York, Michigan and Washington. Of these states, 
only the lawyers in Washington fared worse than the lawyers in 
Massachusetts in average income. At the same time, Pennsylvania 
which ranked 12th in per capita income of its total population 
ranked second in average income of all lawyers, and Louisiana with 
a 26th ranking in per capita income ranked sixth in lawyers’ income. 


*These are based on Census figures. See Table 12 cited in footnote 8 
above. In 1955, Martindale-Hubbell shows 8820 as total lawyers accounted 
for in Massachusetts, or 3.7% of the total lawyers accounted for in the 
United States. 
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Although the Commonwealth ranks ninth in population and in 
such economic activities as number of retail, wholesale and service 
establishments and in retail and wholesale trade sales and service 
receipts, Massachusetts has a low rank in the average income of 
all lawyers. It also has high ranks (seventh and fifth respectively) 
in the number of lawyers absolutely and on a per capita basis, but 
the average income of lawyers in Massachusetts ranks twentieth 
among the average income of lawyers in all the states. Although 
the people of Massachusetts have a per capita income 14% above the 
average for the country, the lawyers in the Commonwealth have an 
average income 10% below the national average. 


BOSTON 
A. Number and Background of Lawyers 


There are approximately 4600 lawyers in Boston, accounting for 
more than half (56%) of all lawyers in the Commonwealth. About 
twenty per cent of Boston lawyers are over 60 years of age while 
one quarter of the Boston lawyers are under 40 years of age. Sixty 
per cent of all female lawyers in Massachusetts are in Boston and 
comprise 3% of all Boston lawyers. One hundred and fifty-four of 
Boston’s lawyers are in the government service while sixty-four are 
in the judiciary. More than four thousand of Boston’s lawyers are 
in private practice while two hundred and sixty-nine are salaried 
lawyers. 

Of the four thousand lawyers in private practice, 72% are in solo 
practice, 21% are partners and 7% are associates. Of the salaried 
lawyers, 51% are in private industry; 13% in the judiciary; 32% 
are in government service and 4% are on a full-time basis with 
educational institutions. Fifty-eight lawyers in Boston are either 
inactive or retired. 


B. Income} 


As expected, the average income of Boston attorneys of $9,882 
is higher than the $9,158 average income for all lawyers in the 
Commonwealth. At the same time the median income of Boston 
lawyers ($7,417) is slightly below the $7,615 median income of all 
lawyers in the Commonwealth. Although there is a wide range in 
the income of all lawyers, the incomes of lawyers in Boston show 
one of the widest dispersions in the country; this is especially true 
of the independent lawyer whose extremes are only surpassed by 


10For a comparison with the 1948 period, see Table I in Segal, op. cit., 
p. 77. The N. E. Law Institute estimates that there are between 5,000 
and 6,000 lawyers in the Greater Metropolitan Boston area. 


“For a detailed comparison with the 1947 period, see Segal, op. cit., 
pp. 80-81. 
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the spread of lawyers’ incomes in New York, Chicago and San 
Francisco. 

Boston, nevertheless, fares poorly when we analyze the income 
of its lawyers compared to lawyers’ incomes in other large cities. 
Of the eleven selected large cities surveyed, the net income of Bos- 
ton lawyers was the lowest with a mean net income of $9,882. Its 
median net income of $7,417 gave it a tenth rating, slightly above 
the $7,389 of St. Louis. The figures for Boston were $336 and $466 
respectively below the national averages and $3,275 and $1,295 be- 
low the averages for San Francisco lawyers, who had the largest 
average net income in all the eleven cities. 

Salaried lawyers in Boston in particular showed up poorly, for 
they had a net income of $8,562 and a median of $7,250 which were 
the lowest in all eleven cities as well as below the respective 
national averages of $10,068 and $8,229. Salaried lawyers in 
Chicago had the highest incomes in all the cities with an average 
of $13,106 and a median of $10,562, or fifty per cent above the 
incomes of Boston’s salaried lawyers. 


Non-salaried lawyers in Boston fared slightly better than their 
salaried brethren. Although their average net income of $11,153 
was the lowest in the eleven cities surveyed, their incomes were 
above the national average of $10,294. In fact, their median net 
income of $7,700 put them slightly ahead of the median net income 
of the lawyers in New York and Cleveland as well as the national 
average. At the same time, their average net income was more 
than 50% below the average net income of the independent lawyers 
in San Francisco. 

The period 1947 to 1954 has not been a good one for Boston 
lawyers. Whereas the lawyers in the country on the average were 
increasing their incomes by 36%, the lawyers in Boston increased 
their mean net income by only 32%.12. At the same time, the 32% 
rise in net incomes of lawyers in Boston was greater than the per- 
centage rise in Washington, D. C., Los Angeles, Philadelphia and 
Detroit, which had higher base incomes than Boston in 1947. 
Nevertheless, the rise was less than the increases in Chicago, 
Baltimore and Cleveland, which also had higher bases than Boston 
in 1947. 


Conclusion: 


Recent studies of lawyers’ incomes reveal that incomes are posi- 
tively and directly related to the following factors: (1) type of 
clientele and source of income; (2) size of law firm; (3) size of 
community; (4) location of legal practice; (5) age and years of 


In 1947, the mean net income of all Boston lawyers was $7,494, and 
in 1954 the mean had risen to $9,882. 
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practice; and (6) type of practice..* Lawyers who already reside 
in the Commonwealth might do well to review some of these factors. 
In addition the above recent basic statistics on the legal profession 
in Massachusetts should give all lawyers in the Commonwealth 
pause for thought. Possibly these statistics will be of assistance 
to leaders of public opinion—business executives, economists, edi- 
tors, journalists, teachers and vocational. guidance counselors, new 
entrants to the bar and to the present members of the bar who may 
be able to deal with some of the questions raised by these new 
data on lawyers and their incomes in Massachusetts. As the Di- 
rector of the Survey of the Legal Profession has pointed out, “The 
brutal fact is that the lawyers in the United States have been as 
indifferent to their own interests as they have been jealous of, and 
faithful to, the interests of their clients.” 


18See Liebenberg, “Income of Lawyers in the Postwar Period,” 38 
Survey of Current Business 26 (Dec., 1956). This and previous studies 
show among other things that incomes on the average increase as lawyers 
rely more on business rather than individuals for clients, incomes rise as 
size of firm increases and size of community increases, and incomes rise 
with age and years in practice. Some of the special factors in Massachu- 
setts which may influence the incomes of lawyers here may be the pre- 
ponderance of solo practitioners, the large relative percentage of part- 
time lawyers, and the general lower wage scale found in the New England 
economy. 
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COMPARATIVE NEGLIGENCE — 
A PERSISTENT DISCUSSION 


For years this has been a subject of constantly recurring dis- 
cussion in legal periodicals and before legislatures and we have 
been asked to call attention to the latest and most interesting 
articles. In the American Bar Association Journal for February, 
1957 (p. 127) appears a speech by David G. Bress of the District 
of Columbia Bar before the Judicial Conference of the Circuit. 

Space prevents reprinting the entire article but he began as 
follows :-— 


OPENING OF THE ARTICLE By MR. BRESS 


“In 1949, the United States Court of Appeals for the District of 
Columbia Circuit in Knell v. Feltman, 85 U.S. App. D. C. 22, decided 
that in the District of Columbia contribution between negligent 
joint tort-feasors is just and proper. Speaking through Judge 
Miller, the court declared that those legally responsible for a negli- 
gent injury should be permitted to distribute their loss between 
themselves. As an amicus curiae appointed by the court in that 
case, I urged the adoption of that principle. The rule that I espouse 
today is basically the other side of the same coin. For today, just as 
in Knell v. Feltman, we are concerned with the problem of achieving 
an equitable distribution of loss arising from torts. 

“The problem today is centered about the rule of contributory 
negligence, ensconced in our law since Butterfield v. Forrester, 11 
East 60, was decided in 1809. Because of its long life, this hoary 
rule should not dim the searching light of critical analysis. The 
old common law rule which rejected contribution between joint 
tort-feasors was born ten years before the common law rule of 
contributory negligence [Merryweather v. Nixan, 8 Term Rep. 186 
(1799) ]. Because almost ten years have elapsed since the decision 
in Knell v. Feltman overturned the no-contribution rule, the rule 
of contributory negligence has had precisely the same longevity as 
the common law no-contribution rule. Therefore, having shown 
equal respect to our heritage of these two common law rules, it is 
now most appropriate to re-examine the contributory negligence 
rule. 


“Not only has the doctrine of contributory negligence caused much 
unrest, it has also suffered persistent and withering attack on all 
fronts. 

“As late as 1953, the Supreme Court in Pope & Talbot, Inc. ». 
Hawn, 346 U.S. 406, deprecated its ‘harshness’ and stigmatized it 
as a ‘discredited doctrine.’ ” 

He points out that England, where the doctrine originated, 
Canada and other jurisdictions have substituted comparative negli- 
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gence. He discusses and states his answers to the various objections 
raised to the comparative doctrine and continues: 

“In addition to the substantive reasons for adopting the rule of 
comparative negligence, I should also mention a procedural benefit 
which will follow its adoption. We all know how congested our courts 
are; and we know that the greatest delay is in the jury calendar 
where personal injury claims primarily bulk. The prevailing rule of 
contributory negligence encourages the plaintiff, in cases where 
there is any suggestion of contributory negligence, to demand a 
jury trial since judges are more apt to apply the rule the way it is 
written. I, therefore, agree with Judge Peck, Presiding Judges of 
the Supreme Court of New York, Appellate Division, First Depart- 
ment, that one of the main causes for demanding jury trials and 
the consequent delay will disappear if judges are free to apportion 
damages. And if plaintiffs will waive jury trials, in those cases 
the main foundation for the arguments of the opponents of appor- 
tionment necessarily crumbles. 

“TI conclude as I began. The District of Columbia permits contri- 
bution between negligent joint tort-feasors. The principle of loss 
distribution between negligent defendants is thus recognized. But, 
on the other side of the coin, the law sets its face against loss distri- 
bution between plaintiff and defendant when both are negligent. 
It is a very poor basis indeed for determining the distribution of 
loss involved. The obvious and just approach to loss distribution is 
to spread the loss of the entire accident among all parties legally 
responsible—not to distribute a fraction of the loss between unsuc- 
cessful party defendants. . . 

“Indeed, the allowance of contribution between negligent joint 
tort-feasors compels, a fortiori, at least an equal measure of loss 
distribution between plaintiff and defendant. When, in Knell v. 
Feltman, we took the enlightened step in favor of contribution, we 
were, at that precise moment, destroying the very foundation of 
the doctrine of contributory negligence. Since that day, reason and 
fairness must convince any open mind that because we divide loss 
equally between negligent defendants, regardless of disproportionate 
fault, we must, at the very least, do the same as between plaintiff 
and defendant. This is the American admiralty rule. My position 
is that we can and should go further than the Knell v. Feltman 
principle of loss distribution and adopt the rule of comparative 
negligence in place of contributory negligence. Once we do this, 
we may be able to adapt the same comparative negligence standard 
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to contribution cases so that complete justice may prevail on all 
sides of litigation. This is the goal toward which our efforts must 
unceasingly be directed, but which cannot be achieved while the 
doctrine of contributory negligence prevails. 

“Our Court of Appeals did not wait for legislation when the other 
side of that coin was up—and we had Knell v. Feltman. The Court 
has done it; the Court can do it again.” 





CONSTITUTIONAL SEPARATION OF 
JURISDICTION AS TO MEMBERSHIP 
IN THE LEGISLATURE—WRIT OF 
PROHIBITION—DECLARATORY JUDGMENT 


(Two Unreported Single Justice Opinions) 


As these opinions clarify the law on unusual questions with 
which members of the bar may not be familiar they are printed in 
full for convenient reference as they will not appear in the reports 
of the full court. 


F, W. G. 


COMMONWEALTH OF MASSACHUSETTS 


Suffolk, ss. Supreme Judicial Court 
Nos. 56581 and 56582 Law 


OTTO F. BURKHARDT 
vs. 
THE JUSTICES OF THE SUPERIOR COURT 


Findings, Rulings and Orders for Judgment 


These are two petitions brought by Otto F. Burkhardt for the 
issuance of writs of prohibition to prohibit the Justices of the 
Superior Court from proceeding to hear and determine two petitions 
for declaratory judgments now pending against the petitioner in the 
Superior Court for Hampshire County 

There is little or no dispute on the facts and summary of those 
here pertinent is as follows: At the biennial election held on 
November 6, 1956, the petitioner was the Republican candidate for 
election to the office of Senator in the General Court for the Hamp- 
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den, Hampshire and Berkshire senatorial district. The other candi- 
date for election to this office was one John J. O’Rourke who was 
allowed to intervene in these proceedings, and will be referred to 
hereinafter as the intervener. According to the vote as originally 
determined by the boards of registrars of voters of the various 
cities and towns comprising the district the petitioner prevailed 
over the intervener by 127 votes. Recounts were conducted in all 
the cities. and towns within the district, from a final tabulation 
of which it appeared that the petitioner prevailed by three votes. 
Copies of the records of votes cast, as determined by all of the re- 
counts, were sent by the various city or town clerks to the Secretary 
of the Commonwealth who in turn transmitted them to the Governor 
and Council on or about December 5, 1956. On December 6, 1956, 
the Governor, in the presence of at least five members of the 
Executive Council, certified the results of the examination of the 
above mentioned records of votes cast, as determined by the re- 
counts, and signed and delivered to the petitioner a summons to 
appear and take his seat in the Senate which will convene on Janu- 
ary 2, 1957. 


The two petitions here involved stem from two petitions for 
declaratory relief brought in Hampshire County by the intervener. 
In one (#10037 Equity) the intervener sought a declaration that 
three ballots cast in the Town of Tyringham, which were determined 
by the board of registrars on the recount as void and were not 
counted, ought to have been counted in his favor. In the other 
case (#10038 Equity) the intervener asked the court to declare 
that a certain ballot cast in the Town of Westhampton, and which 
was determined by the registrars to be defective, should be counted 
in his favor. Orders of notice were issued returnable in the Superior 
Court for Hampden County in Springfield on December 10, 1956. 
The petitioner appeared and, by motions, demurrers, affidavits and 
pleas, which recited the issuance of the Governor’s summons to him, 
challenged the jurisdiction of the court to hear the matters. Upon 
the issuance of the orders of notice in the instant cases the pro- 
ceedings in the Hampshire County cases were stayed. 


The question in both cases is the same and it is this. Where, 
as here, the Governor and Council have certified that a person has 
been duly elected to the office of Senator of the General Court and 
the Governor has issued to that person a summons pursuant to 
Part II, c. 1, § 2, art. 3, of the Constitution of the Commonwealth, 
does the judicial branch of the government thereafter have juris- 
diction to determine questions relating to the election, returns and 
qualifications of that person? For reasons which will presently 
appear I am of opinion that it does not. 

Article 30 of the Declaration of Rights provides: “In the govern- 
ment of this commonwealth, the legislative department shall never 
exercise the executive and judicial powers, or either of them: the 
executive shall never exercise the legislative and judicial powers, 
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or either of them: the judicial shall never exercise the legislative 
and executive powers, or either of them: to the end it may be a 
government of laws and not of men.” Under c. 1, § 2, art. 4, it is 
provided that “The senate shall be the final judge of the elections, 
returns and qualifications of their own members, as pointed out in 
the constitution; and shall, on the said first Wednesday in January 
. . . determine and declare who are elected by each district, to be 
senator... .” It is further provided by c. 1, § 3, art. 11, that 
“.. . the senate and house of representatives may try and deter- 
mine, all cases where their rights and privileges are concerned, 
and which, by the constitution, they have authority to try and de- 
termine, by committees of their own members, or in such other way 
as they may respectively think best.” 

From these provisions the conclusion is inescapable that in the 
circumstances here obtaining the judiciary is without power to 
decide matters touching the controversy between the petitioner and 
the intervener. If there were any doubt respecting this conclusion 
it has been resolved clearly and unequivocally by this court in the 
leading case of Dinan v. Swig, 223 Mass. 516. That case involved 
the constitutionality of a portion of a corrupt practice statute 
which purported to vest jurisdiction in three judges of the Superior 
Court to determine whether a corrupt practice had been committed 
by a candidate for office, and where the election of a member of the 
House or the Senate was involved, to enter a decree to that effect 
together with findings of facts, and these were to be certified to 
the Secretary of State who in turn was to transmit them to the pre- 
siding officer of the legislative body to which the candidate was 
elected. The statute was invoked with respect to the election of a 
person to the House of Representatives, and the question before the 
court was the validity of the statute in view of the constitutional 
provision that the “House of Representatives shall be the judge of 
the returns, elections, and qualifications of its own members, as 
pointed out in the Constitution.” In holding the statute unconsti- 
tutional it was there said at page 517, “The power to pass upon 
the election and qualification of its own members thus is vested 
exclusively in each branch of the General Court. No other depart- 
ment of the government has any authority under the Constitution to 
adjudicate upon that subject. The grant of power is comprehensive, 
full and complete. It is necessarily exclusive, for the Constitution 
contains no words permitting either branch of the Legislature to 
delegate or share that power. It must remain where the sovereign 
authority of the State has placed it. ... It is a prerogative be- 
longing to each house, which each alone can exercise.”” To the same 
effect is Greenwood v. Registrars of Voters of Fitchburg, 282 Mass. 
74. 


I have not overlooked the case of Madden v. Election Commis- 


stoners of Boston, 251 Mass. 95, which has been earnestly pressed 
upon me by counsel for the intervener. There it was held that one 
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who had been elected to the House of Representatives was entitled 
to a writ of mandamus to compel the board of election commission- 
ers to issue to him a certificate of election. But that case is not 
authority for the proposition that after a certificate of election 
(or its equivalent such as the summons here) has been issued by 
the appropriate authority to one elected to the House or Senate 
the matter can thereafter be tried out in the courts. When the 
certificate or its equivalent has issued matters relating to the elec- 
tion of a person to the House or to the Senate are no longer the 
subject of judicial inquiry. To hold otherwise would place the 
judicial branch of the government in the position of interfering 
with a prerogative especially entrusted to the legislative branch. 
This under art. 30 cannot be done. Moreover, there is nothing that 
a decree of a court could accomplish. It has ne power, as the inter- 
vener concedes, to compel the governor to withdraw his summons 
to the petitioner and to issue one to the intervener. That is settled 
by Rice v. Governor, 207 Mass. 577. In short, any action that a 
court could take at this stage would be purely tentative or advisory. 
It would not differ in essence from the type of decree discussed in 
Dinan v. Swig. The judiciary would be embarking upon the investi- 
gation of a matter not resulting in a judgment and not finally fixing 
the rights of parties, and whatever it might do could be entirely 
ignored by the Senate. It is not the function of the judiciary under 
our Constitution to make adjudications of this sort. 

It follows that the Superior Court is without jurisdiction to hear 
the issues pending in the Hampshire County cases and in each of 
the petitions before me the writ of prohibition is to issue granting 
the relief prayed for. See Hathaway Bakeries, Inc. v. Labor Rela- 
tions Commission, 316 Mass. 136, 139; Ashley v. Three Justices of 
the Superior Court, 228 Mass. 63, 82; Tehan v. Justices of the 
Municipal Court of Boston, 191 Mass. 92, 94. 

Entered: December 24, 1956. 
/s/ JOHN V. SPALDING, 


Justice, Supreme Judicial Court. 


COMMONWEALTH OF MASSACHUSETTS 


Suffolk, ss. Supreme Judicial Court 
No. 68634 Equity 
JOHN J. O’ROURKE 
vs. 
EDWARD J. CRONIN ET AL 


Rulings and Order for Decree 


The facts which gave rise to this proceeding have been set forth 
in my findings and rulings filed this day in connection with two 
petitions for writs of prohibition numbered 56581 and 56582 Law. 
The petitioner contends that the amended records resulting from 
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the recount which were transmitted to the Governor and Council, 
and on which the Governor issued the summons to the respondent 
Burkhardt, were void, and afford no basis for the action taken by 
the Governor and Council on December 6, 1956. Alleging that a 
controversy exists with respect to this issue between himself on the 
one hand, and the Secretary of State and Burkhardt on the other, 
the petitioner seeks declaratory relief under G. L. (Ter. Ed.) c. 
231A. 

Both respondents filed demurrers to the petition. The demurrers 
contained numerous grounds but it is necessary to discuss but one 
or two of them. Each demurrer sets up the ground that the sub- 
ject matter of the controversy is not within the jurisdiction of this 
court. I rule that the demurrers must be sustained on this ground. 

For reasons that have been set forth at length in my findings and 
rulings filed this day in connection with the two petitions for writs 
of prohibition, I am of opinion that the controversy is no longer a 
subject for judicial inquiry. In those cases the precise question in- 
volved was whether the Superior Court had jurisdiction to deal with 
the controversy. But what was there said is equally applicable to 
this or any other court in the Commonwealth. Any decree that this 
court could make concerning the controversy would be purely ad- 
visory and tentative. Under the Constitution (Part II, c. 3, art. 2) 
it is provided that “Each branch of the legislature as well as the 
governor and council, shall have authority to require the opinions of 
the justices of the supreme judicial court, upon important questions 
of law, and upon solemn occasions.” Save in this instance—which is 
not the case here—this court has no power to render advisory opin- 
ions. Peabody v. School Committee of Boston, 115 Mass. 383, 384. 

But if I am wrong in holding that this court is without jurisdic- 
tion to decide that questions presented, the demurrers ought, never- 
theless, to be sustained on still another ground. Each demurrer sets 
up the ground that a decision by this court will not terminate the 
controversy. And that is true, for whatever happens here the Senate 
under Part II, c. 1, s. 2, art. 4, will be the final judge on the matter. 
By § 3 of G. L. (Ter. Ed.) ¢. 231A (the declaratory judgment stat- 
ute) it is provided that the “court may refuse to render or enter a 
declaratory judgment or decree where such judgment or decree, if 
rendered or entered, would not terminate the uncertainty or con- 
troversy giving rise to the proceedings. . . .” Clearly this is such 
a case. So apart from the jurisdictional ground discussed above the 
demurrers should also be sustained on the ground that a decision 
here would not terminate the controversy See County of Dukes 
County v. New Bedford, Woods Hole, Martha’s Vineyard & Nan- 
tucket Steamship Authority, Mass. Adv. Sh. (1956) 9, 10. 


An interlocutory decree is to be entered in each case sustaining 
the demurrer. 


Entered: December 24, 1956 /s/ JOHN V. SPALDING 
Justice, Supreme Judicial Court 
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THE REVIVAL OF LEGAL HISTORY 


During recent years there has been a great revival of interest 
in history as shown by the American “Heritage” program, pub- 
lications and television, etc. The responses we have received to our 
“Massachusetts Heritage” pamphlets in 1954 and 1955, the ad- 
dresses of Bishop Wright and former Chief Justice Qua in the 
“Quarterly” (for Dec. 1954 and May 1955), and Admiral Morison’s 
account of the “Formation of the Massachusetts Constitution” in 
the “Quarterly” for December 1955, give clear evidence of this 
revival and its need. 

Now a volume has just appeared by the author whose book on 
John Adams brought him back on today’s stage, not as a museum 
figure but so alive that a leading Michigan lawyer told us that he 
sat up until three o’clock in the morning to finish it. 

This time Mrs. Bowen has moved back from the 18th to the 17th 
Century and after some six years of study, has given us a vivid 
picture of the legal ancestor of Massachusetts law—Lord Coke— 
that Chief Justice Vanderbilt of New Jersey describes it as “a great 
book.” It is rare that a readable book qualifies for those three 
words today. It is for this reason that we reprint Chief Justice 
Vanderbilt’s review in this issue. 

We describe Coke as our “legal ancestor” because Rev. Nathaniel 
Ward, the compiler of the “Liberties,” studied law in England be- 
fore he entered the ministry. In 1646 he published “The Simple 
Cobbler of Agawam,” in which he says, “I have read almost all the 
Common Law of England.” That. means Lord Coke. It is even 
more significant that on November 11, 1647, there appears the fol- 
lowing order: 

“It is agreed by the Court, to the end that we may have better 
light for making and proceeding about laws, that there shall be 
these books following procured for the use of the Court from time 
to time: Two of Sir Edward Coke upon Littleton; two of the Books 
of Entries; two of Sir Edward Coke upon Magna Caita; two of the 
New Terms of the Law; two of Dalton’s Justices of the Peace; two 
of Sir Edward Coke’s Reports.” (See 10 M. L. Q., No. 1, Nov. 
1924, p. 197.) 

Some years ago in a little book—“The Law and You” Max 
Radin reminded us that lawyers are necessarily historians, but 
for some absurd reason they do not seem to like to admit it al- 
though they work with precedents which are “pure history.” Every 
precedent has some history back of it (that is also true of statutes 
and constitutions) and unless one knows something of this history 
one’s understanding of law is apt to be mistaken. Abraham Lin- 
coln in his second inaugural said “We cannot escape history.” 

We are aware that many busy lawyers do not find time to read 
many books; but some times their attention is caught by brief 
sketches in verse—even doggerel which the dictionary defines as 
“irregular, crude, loose or trivial verse.” In a special issue of the 
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“Quarterly” in January 1941, appeared a moving picture of “The 
Past, Present and Future of the Common Law” in verse which, 
while clearly “irregular” and “loose” and crude, will not be found 
“trivial” if one glances at the footnotes. The books and other writ- 
ings therein referred to will be found to support the crude verse. 
If any reader wishes to follow them up, we can only say that we 
have found them intensely readable and stimulating accounts of 
scenes in the great, and gradually unfolding drama of legal history. 

Accordingly for the sake of variety “in lighter vein” we approach 
the Vanderbilt review of Mrs. Bowen’s book by reprinting the 
“doggerel” the first 12 lines of which refer to Lord Coke. 

F. W. G. 


THE PAST, PRESENT AND FUTURE OF THE COMMON LAW! 
(Doggerel Reprinted from 26 M. L. Q. No. 2, January 1941) 
In James the First’s historic days, 
When the good old Year Books were aging fast, 
Ere the Selden Society’s studious ways 
Had rescued them from their buried past, 
A strange old man with a stiff backbone? 
Became a prophet of all things legal 
By saying things to the English throne 
Which were not pleasant to persons regal. 
He turned the minds of the Junior bar 
To contemplate a new scheme of things 
And before and after the Civil War 
They went to law with the Stuart kings. 
The English nation at last contrived 
To secure the results of this royal wrench 
When Lord Chief Justice Holt arrived 
To set the tone of the English bench.* 
*Twas then that the common law began 
To expand as it never had done before 
And whenever it failed the needs of man 
The Chancellor stretched it more and more;* 
1It should, perhaps, be stated that these lines were not read at Dean Pound's confer- 
ence at the Harvard Law School in August 1936, on ““‘The Future of the Common Law,” 
-~" ee in advance of that conference, they constitute a more or less accurate 
2 Lord Coke. (See G. M. Treselyan, “England Under the Stuarts.’’) 
a Chief Judge Bond’s article on “The Growth of Judicial Ethics,” M. L. Q., May, 


“Holt was one of those men of originality and initiative who by a sort of reflex seem 
to have been born to meet particular needs; and, if ever a pin ht be called dynamic, 
he was one of the foremost of the kind. . He is commoni ly credi with having in — 

rated the modern judicial attitude, or as the ihrase now is, judicial ethics. Lord © 
bell said of him, that, he was ‘the model on which, in England, the judicial character 4°4 
been formed.’ And Foss, the historian of the judges of old, says, ‘In him may be fixed the 
commencement of a new era of judicial a. and freedom, marked with that . ex- 
Py ed from extraneous influences which has, with few exceptions, ever since distinguished 


(And see Holdsworth, ‘“‘Some Makers of English Law,” Chap. -) 
4Sir Mathew Hale and Lord Nottingham “looked upon equity as a part of the common 
law and one of is ands of it.” Campbell, “Lives of the Lord Chancellors,” Vol, . 
E 330. And see P. “Essays in the Law,” 192-3, and Holdsworth, “Makers of E: 
sh Law,” Chapter VII. 
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And, whatever they thought of the politics then, 
Of the “Spider” of old Westminster Hall, 

Lord Hardwicke’s able judicial pen 

Gave the Chancery background for us all,® 

While literature to law was yielding 

A magistrate in Henry Fielding; 

A playwright novelist on Bow Street bench 
Relieved the law of a most nauseous stench. 

The “trading justice” there no longer ruled 

By taking bribes that justice might be fooled. 
Both Fieldings, with the aid of Saunders Welch, 
Proceeded London’s gangster rule to squelch 

By efforts suited to inspire a bard 

And guide Sir Robert Peel and Scotland Yard.* 
They showed law ceased without administration 
And raised the courts in public estimation. 
Thus, by administration, law progressed 

And put in practice that which it professed, 
While character, without which law is naught, 
Became the standard of an English Court. 
Returning now to legal lights in chief— 

The story still stands out in bold relief. 

The erstwhile squabbles of judicial pride— 
’Twixt law and equity and vice versa 

Which made the lawyer’s “jealous mistress” hide 
Her face in anger and the public curse her— 

Are nothing now but long-forgotten wails; 

The Lord High “Chanc’llor’s foot” had found its stride** 
To guide the future growth of law’s details— 
And place the squabbling judges side by side. 

And when the royal George the Third arrived, 
Midst many things extremely controversial, 

The imp of legal progress still survived— 

Lord Mansfield promptly swallowed law commercial. 
The Chancellor’s growing “foot” grew halting then 
In dilatory days of Eldon’s doubt, 

While critic after critic took his pen 

And turned the Court of Chanc’ry inside out*** 
To stinging eloquence of Henry Brougham, 

And rather slight reforms of Lyndhurst’s time, 
Which left the fog and the surrounding gloom 
For Dickens and for “Bleak House”—(not in rhyme). 


5 “Next to Mansfield (Hardwicke) was the greatest lawyer of the Eighteenth Century.” 
(Holdsworth, p. 179 and Chapter IX.) 

* See American Bar Association Journal for September, 1940, 725-730. 

** In Lord Nottingham’s day equity was described as varying with the length of the 
Chancellor’s foot and he began to correct that impression. 

*** See Parke’s “‘History of the Court of Chancery” and “The Extraordinary Black 
Book” of 1831-1832 before the Reform Bill; also Atlay’s ‘“‘Victorian Chancellors,” Vol. I, 
and Sunderland’s “Hundred Years War for Legal Reform in England,” Har. Law Rev., 
1926, and 12 Mass. Law Quart., November, 1926. 
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While under the most caustic Bentham’s sway 
And Romilly and Howard’s minds and hearts 
There came the lawn of a much better day 

For penal justice in its darkest parts. 

The common rules of civil right and wrong, 

While Erskine and the King’s Bench thrashed about,* 
Continued somehow muddling along 

By precedent and precedent and doubt; 

And the great lawyers of Victoria’s reign, 

With William Tidd as their most skillful tutor. 
Were trained to plead at common law with pain 
And Baron Parke—judicial co-adjutor. 

While all these things were going on apace 

New England grew as a litigious place, 

Mixed English law with Deuteronomy 

And generated habits of economy. 

Lawyers were lacking in the early days 

For Massachusetts men disliked their ways, 

And clerics, who read law, and laymen too 

Made much good law which, at that time, was new;** 
But, finally, a fighting bar was needed, 

And, as it grew, the lawyers then proceeded 

To teach the judges, with some hesitation, 
Something about the law’s administration. 

Then, by a course of steady evolution, 

There came from history our constitution; 

And when we ceased to be a Crown dependency, 
Pound tells us, law displayed a Gallic tendency, 
From which ’twas rescued, to their lasting glory, 
By Nathan Dane, James Kent and Joseph Story. 
When judges think they make the law today— 
Let them remember how it came their way, 

The bench and bar, reacting on each other, 

Make real the fiction of the “legal brother’— 
Yet, even so, our law would be stagnation 
Without the public’s constant stimulation. 
Laymen have made as much law as the rest of us 
And sometimes better law—than have the best of us. 


The present common law is in transition 

And, that it may in future reach fruition. 

Bumble’s description must not come to pass; 

Law must not be a too complacent ass.*** F. Ww. Gc. 





* Lord Erskine is generally conceded to be the greatest advocate in the history of the 
English bar. By his arguments to juries he prepared the way for Fox’s Libel Act; and 
by his arguments in cases of constructive treason he restrained and steadied the English 
government in the hysterical period of the French Revolution. (Howell's “State Trials’”’ 
and Lobat-Fraser’s ‘‘Erskine,”” Cambridge University Press, 1932.) 

** “The Body of Liberties” of 1641 (obtainable for 10 cents at the Old South Church, 
Boston), and the Mass. Laws of 1648. (Harvard University Press, 1929.) 

*** “The law supposes that your wife acts under your direction,” said Mr. Brownlow. 
“If the law supposes that,” said Mr. Bumble, squeezing his hat emphatically in both hands, 
“the law is a ass.”""—Oliver Twist, Chapter LT. 
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THE LEGAL ANCESTOR OF MASSACHUSETTS LAW 


Review of Mrs. Bowen’s “The Lion and The Throne” 
by CHIEF JUSTICE VANDERBILT 


(Reprinted by permission from the New York Times of March 
10, 1957.) 


THE LION AND THE THRONE: The Life and Times of Sir 
Edward Coke (1552-1634). By Catherine Drinker Bowen. 650 pp. 
Boston: Atlanta-Little, Brown. $6. 


By ARTHUR T. VANDERBILT 


This volume is a triumph of legal and judicial biography. It com- 
bines exhaustive legal and historical research (the book was six 
years in the making; its critical apparatus covers a hundred pages) 
with splendid artistic skill in the telling of a dramatic story of life 
in one of the most exciting eras of English history. 

Catherine Drinker Bowen, author of “Yankee From Olympus,” 
wears her legal learning lightly (would that all lawyers did) in por- 
traying the great lawyer as part and parcel of the turbulent and 
colorful age in which he lived. Sir Edward Coke and his times 
come to life as she paints into the picture thousands of interesting 
facts without which we really could not understand either the man 
or his period, but without impeding the pace of her story. 


Coke was popularly known as “the oracle of the law,” a reputation 
that was to serve him well in saving his life from a wrathful King. 
His legal learning was prodigious and he was forever scribbling 
notes of what he read or heard, while other men were idling by. 
These he assembled in his Reports and his Institutes. Quite liter- 
ally he restated the medieval law of England in terms of his own 
very different age. He was a bridge between the black letter learn- 
ing of the old Year Books and the modern world. 


Coke was no mere scholar. He was a highly successful lawyer 
and a popular man at court, though he despised courtiers and their 
ways. In his lifetime he acquired sixty manors throughout Eng- 
land until King James I jealously ordered him to acquire no more. 
In an age, however, when bribery was described by the martyred 
Bishop Latimer as “the noble thrift of princes and magistrates,” 
the finger of suspicion was never pointed at Coke. 

From his days as a student in the Inner Temple, the law—the 
supremacy of law as contrasted with arbitrary power—was the rul- 
ing passion of his life. Once, when representing the Crown in 
Star Chamber, he learned that Lord Keeper Egerton had questioned 
a defendant privately. He did not hesitate to tell the highest judge 
in England in the presence of the entire court that “God doth assist 
the judge in his judgment, but not in his chamber.” All this was 
but preparation for the conflicts he was to have first, as Chief Jus- 
tice of the Court of Common Pleas for seven years, and then for 
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three years as Chief Justice of the Court of King’s Bench before his 
dismissal and finally in the House of Commons in opposing the 
King’s pretensions as to the royal prerogative. 


Under the Tudors, English national spirit emerged as the country 
passed from the feudalism of the Middle Ages to a new era of ex- 
ploration, commerce and colonization. It was an age in which 
genius flowered. The scene in all its colorful pageantry is painted 
from the standpoint of Lord Coke, who was, as judges rarely are, 
in the very midst of affairs. It would be difficult to find another 
period of English history when the actors were more distinguished 
and the contrasts and clashes between them more rugged. First to 
be noted is the underlying conflict between the spirit of Queen 
Elizabeth, the last and greatest of the Tudors, and King James, the 
first of the four bad Stuarts—Elizabeth, who thoroughly under- 
stood the English and loved them as they loved her, despite occa- 
sional strenuous struggles, and James I, who never understood the 
English and whose concept of personal sovereignty was alien to 
their thinking and spirit, and especially that of Coke by reason 
of his training in the law. 


Nor must we neglect the contrasts between such favored courtiers 
as the Earl of Essex and Sir Walter Raleigh, gentlemen adventurers 
both and always hoping for war and both ultimately beheaded for 
treason, and the solid, sober-minded counselors of the Crown as 
Lord Burghley and his son, Lord Cecil, who had the complete con- 
fidence of the monarch, one group being all for war with Spain and 
adventure, the other all for peace and building up the nation. Coke 
was always aligned with Burghley and Cecil. 

Then there was the bitter rivalry of Coke and Bacon—one of 
the greatest lawyer and political philosopher of his time, making 
his way by his sheer ability as a lawyer and not as a courtier; the 
other a courtier, dependent on favor, financially embarrassed all his 
life, unsuccessful under the shrewd Elizabeth, advanced to the Lord 
Chancellorship by James and ultimately impeached for accepting 
bribes. Who but Bacon, however, could have written the “Essays” 
and the “Novum Organum” and the “Advancement of Learning’’? 
He was the first to understand and write about the new logic that 
a scientific age demanded. Bacon sent Coke a copy of his “Novum 
Organum,” one of the great books of all time, but Coke contemptu- 
ously wrote on the flyleaf: “You propose to reconstruct the teaching 
of wise men of old. Reconstruct first our laws and justice.” 

Coke and Bacon were even rivals in love; both sought the hand of 
the rich, gay and headstrong widow, Lady Hatton. Coke won—to 
his lasting regret, though to the amusement for years of all London. 
In marrying her in her father’s home at night without the banns 
being published or special license procured instead of at the parish 
church, Coke broke the law on three counts. The Archbishop haled 
the wedding party into court and Coke was forced to admit—for 
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the first and last time in his life—that he did not know the law, and 
he was ordered to be properly married. 


Coke’s time was not only one rich in conflicting personalities; a 
major divisive force existed—differences in religion resulting in 
fears from abroad and fears at home. The Gunpowder Plot and 
many another unhappy criminal proceeding had stirred the realm. 
Where could one turn to find a more dramatic background for a his- 
torical novel? But Mrs. Bowen, employing nothing but actual 
facts outdazzles any historical romance in the presentation of wild 
ambitions, intrigue and crime. She shows that it was the blindness 
of James to the place of law in the life of the nation of which he 
was King that gave rise to the grave constitutional conflicts of the 
period. 

From 1606 to 1613 Coke was Chief Justice of the Court of Com- 
mon Please. Here, as might be expected, he was vigilant to keep 
other courts from encroaching on the jurisdiction of the common 
law courts which he deemed the sole source of the supreme law of 
the land. James, on the other hand, maintained that he had the 
right to resolve such disputes on his view of the royal prerogative. 
Coke looked askance particularly at the Ecclesiastical High Com- 
mission, which had recently been calling itself the Court of High 
Commission. Puritans and Nonconformists were beginning to 
complain of its exercise of jurisdiction over laymen. The writ of 
prohibition to stop such cases was the ancient remedy. In 1607 the 
Commons asked Coke’s opinion as to the powers of the ecclesiastical 
courts; his reply was blunt: 


“No man ecclesiastical or temporal shall be examined upon secret 
thoughts of his heart or of his secret opinion. And the defendant 
must have, as in Star Chamber and Chancery, the bill (of charges) 
delivered unto him, or otherwise he need not answer to it. Laymen 
for the most part are not lettered, wherefore they may easily be 
inveigled and entrapped and principally in heresy and errors of 
faith.” 

Then came Fuller’s case,* on which the King’s Bench sustained the 
contentions of the ecclesiastical court to Coke’s chagrin, but pro- 
hibitions continued to roll from the Court of Common Pleas. Arch- 
bishop Bancroft appealed to the King, who heard the matter in the 
Privy Council. The King maintained the right to hear such cases 
as he chose. But Coke defied him, quoting Bracton, “The King 
should not be under man, but under God and the Laws.” For once 
Coke, standing alone, was forced to abase himself, and had not Lord 
Cecil intervened in his behalf it would have gone hard with him. 
But the next morning a new prohibition under Coke’s seal went to 
the High Commission. 





* Nicholas Fuller, a barrister, overreached himself in defending his Puritan clients, 
insulted the Bishops in open court and found himself charged with contempt. He was 
convicted, fined and imprisoned. 
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After the death of Lord Cecil, Coke’s ancient enemy, Bacon, per- 
suaded James to transfer Coke to the Chief Justiceship of the 
King’s Bench to remove him from the scene of jurisdictional dis- 
putes. Coke’s conduct continued as before. 

Then came Peacham’s Case. Peacham, an elderly preacher of 
Puritan sympathies, proclaimed that having neither gold nor silver, 
he “would, like Saint Peter, give what he had, which was his prayers 
for the King.” The King would have the judge’s opinion as to 
whether certain of Peacham’s utterances constituted treason. Coke 
knew the dilemma Bacon was trying to place him in, but when he 
gave his opinion it was that Peacham was not guilty. 

At last came the Case of the Commendams, where James sought 
to get the twelve judges of the Exchequer Chamber to postpone 
the hearing of the case until after consultation with him. All 
twelve judges, led by Coke, declined. When called on to defend 
themselves before the King, eleven yielded, but Coke gave the an- 
swer that will live as long as the common law survives: “That when 
the case should be, he would do that should be fit for a Judge to do.” 
Coke had to go if the King’s face were to be saved. 


Deprived of office, Coke continued his fight in the Parliaments of 
1620, 1624, 1625 and that of 1628, when he had the satisfaction of 
seeing his work in the service of the doctrine of the Supremacy of 
the Law and the rights of the subject perpetuated by the Petition 
of Right against the royal prerogative. Who can say that if the 
parliamentary struggle in which he was the great leader had ended 
otherwise, England might not have followed the absolutism of the 
Continent? 


Nor did he forsake the law even on his retirement. He con- 
tinued to labor on his Reports and Institutes. As Coke lay dying 
of old age, Charles I had his home and his chambers searched for 
his writings; the Stuarts feared him as much dead as alive. 
Whatever weaknesses Coke may have had, lack of devotion to the 
common law was not one of them. He was no reactionary; like the 
common law he looked forward. He closed his Fourth Institute, his 
last and most important work, with these words: 

“And we will conclude with the aphorisme of the great lawyer 
and sage of the law (which we have heard him often say) Blessed 
be the amending hand.” 


Mrs. Bowen has written a great book about a great and heroic 
man and his times. 





MRS. BOWEN’S PREFACE 


In the paging of this issue we have two extra pages which can be used for no better 
purpose than to quote the author’s statement of her reason for writing the book. She is 
not an orthodox historian, so she has approached our legal history backwards. It is 
a very revealing approach as we have found from experience. Beginning with her book 
on Holmes, she went back to John Adams and then in this book back to the sources of 
controversies from which American government emerged. 

Her preface will be found on page 95. We recommend it to our readers. 


F. W. G. 
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ADMINISTRATIVE COMMITTEE OF THE 


DISTRICT COURTS 
(Continued ) 


CIRCULAR LETTER OF DECEMBER 1956 


The statistical part of this circular to the judges and other officials 
appears in the report of the Judicial Council in the December issue 
(see report p. 7. 


Other practical information in the circular appears in the 
following 


REORGANIZATION OF THE DISTRICT COURTS 
Acts 1956, Chapter 738 


No attempt is made to thoroughly analyze this act, but some of its 
more important features are pointed out: 


Outside of a provision, Section 4, which authorizes the Administrative 
Committee to report to the Governor and General Court its reecommenda- 
tions, with drafts of legislation to carry such into effect, dealing with 
matters affecting the administration of the district courts and which 
becomes effective January 1, 1957, none of the act is effective until July 1, 
1957. 


The act provides for juries of six in the Central Worcester Court of 
cases entered after July 1, 1957, and terminates this service July 1, 1959. 
Section 2 amends Section 77A of Chapter 218 and provides in general 
for 38 full-time courts with justices’ salaries fixed at $12,000.00 per 
annum. These justices “shall devote their entire time during ordinary 
business hours to their duties and shall not, directly or indirectly, engage 
in the practice of the law.” They shall sit in their own courts and perform 
such other duties as district court justices as the Administrative Commit- 
tee may from time to time assign to them. For services outside his own 
court he shall be reimbursed for his expenses to be paid on a quarterly 
basis upon the certificate of the Administrative Committee. 


Except in the Boston Municipal Court and in the Second District 
Court of Barnstable (Provincetown), Dukes and Nantucket, no special 
justices, and no justice other than a full-time justice, shall hear civil cases 
other than supplementary proceedings, summary process, small claims 
and juvenile and commitment of insane cases without the authority of the 
Administrative Committee. The Administrative Committee, however, 
may give such authority for specified limited periods of time in specified 
district courts and only as public convenience may require, and may give 
such authority by general rule applicable to the hearing and determina- 
tion of interlocutory proceedings or whenever full-time justices assigned 
to hear such civil cases are absent or unable to sit. But no such authority 
is required for any justice to sit as a member of the Appellate Division. 
Special justices sitting in full-time courts shall be paid a per diem at the 
daily rate of the salary of the justice of the court. 

The Act makes the following courts full time: Barnstable, Pittsfield, 
New Bedford, Fall River, Taunton, Attleboro, Lawrence, Salem, Lynn, 
Haverhill, Peabody, Springfield, Westfield, Northampton, Malden, Wal- 
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tham, Cambridge, Framingham, Lowell, Concord, Ayer, Somerville, 
Brookline, Dedham, Quincy, Wrentham, Brockton, Brighton, Charles- 
town, Chelsea, Dorchester, East Boston, Roxbury, South Boston, West 
Roxbury, Worcester, Fitchburg and Gardner. This makes a total of 38 
full-time courts with 42 full-time justices in the district courts. 


Sections 9 and 10 of the Act deal with pensions of special justices 
and justices respectively. Clerks in the full-time courts as previously so 
established, except at Fall River, get no increase in salary, but clerks in 
the courts newly designated as “full-time courts” and in Fall River re- 
ceive an increase of twenty percentage in salary except the courts in 
Suffolk County other than the Boston Municipal Court, and such clerks 
are classified under the classification and compensation plans for officers 
and employees of Suffolk County. The other justices and clerks received 
no increase in salary. 


REORGANIZATION OF CORRECTIONAL SYSTEM, 
INCLUDING PROBATION SERVICE 


Acts 1956, Chapter 731 


This Act, effective October 1, 1956, sets up a Probation Committee 
of five, consisting of the Chief Justice of the Superior Court, Chairman, 
Chief Justice of the Boston Municipal Court, Chairman of the Adminis- 
trative Committee, and two persons to be appointed by the Chief Justice 
of the Supreme Judicial Court. Judge Cox of Dedham and Judge Connelly 
of the Boston Juvenile Court were so appointed. This committee shall 
appoint the Commissioner of Probation, set up standards for the appoint- 
ment of probation officers, shall fix salary schedules for all probation 
officers in the Commonwealth and act as a Board of Appeal from the 
decisions of the Commissioner. The Commissioner shall supervise pro- 
bation work in all courts, establish work standards, make rules concerning 
supervision, case work, qualify or disqualify appointments as probation 
officers, recommend additional personnel, conduct training programs for 
personnel, and exercise other related powers specified in the Act. 

In the future, no probation officer shall be appointed until his or her 
qualifications have been examined by the Commissioner and approved by 
him as meeting the standards established by the Probation Committee. 

Every probation officer shall be removable for cause by the appointing 
court, provided, no probation officer shall be removed or discharged un- 
less approved in writing by the Probation Committee. 

The committee met on October 18th and appointed Albert B. Carter 
Commissioner of Probation, and adopted the following minimum stand- 
ards of qualification for appointment of all probation officers: 

1. Exemplary character and demonstrated interest in human welfare. 

2. Physical fitness, determined by physician’s certificate. 


3. Age range—25 to 45 years, inclusive. 
4. Education—a bachelor’s degree from an accredited college. 
5. Experience—one year of paid full time experience under super- 


vision in a social welfare agency or similar agency of high stand- 
ards or one year of graduate work in a recognized school of social 
work in lieu thereof. 
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ACTS 1956, CHAPTER 589 


“There are three changes in Section 51 of Chapter 123 of the General 
Laws. The first deals with the attempt to find the nearest relative to 
whom written notice of a right to a hearing should be mailed. It also 
contains a statement that a copy of D. M. H. Form-No. 17, the notice of 
a right to a hearing, should become a part of the commitment papers. 
We are still having a little difficulty in getting a copy of the form on 
which the statement that this paper has been served on the patient and 
a copy mailed to his relatives appears. This is needed to have a complete 
set of commitment papers. In the last sentence, the question of whether 
commitments under Sections 99 through 105 it is necessary te hold a 
hearing is discussed. It specifies that no additional hearing is necessary 
when commitment is sought under Sections 99 through 105.” 

The next important change is in Section 4 of Chapter 589 of the Acts 
of 1956. This deals with Section 77 of Chapter 123 of the General Laws. 
The word “shall” has been changed to “may” in discussing what to do 
with a person mentally ill, and also it is stated that the patient may be 
accepted as a voluntary patient. 


The big change is in Section 5. This refers to Section 79 of Chapter 
123 of the General Laws. This is the ten-day, temporary-care section. 
By this change a patient may be held more than ten days, provided 
application has been made for commitment under Section 51. In those 
cases very obviously in need of prolonged care, commitment can now be 
made from a ten-day paper to the indefinite commitment without an 
observation period. This will benefit the private institutions who could 
not accept patients on observation. 


Section 6 deals with the admission of children to the Metropolitan 
State Hospital on a voluntary basis. An attested medical certificate is 
no longer required. 


Section 7 specifies that a child may be committed under Section 100, 
provided there is a complaint of a delinquent or wayward child made 
against the child. 

The only change in forms made necessary by this new law is in con- 
nection with Section 79, or the temporary-care paper. This paper has 
been rewritten and a supply will be sent to the different courts as soon 
as they are received from the printer. 


We have not notified each individual court of these changes, but plan 
to do so when we send them a supply of the new temporary-care form, 
D. M. H. Form No. 5.” 


The above quoted letter has been received from William A. Hunter, 
M.D., Acting Assistant Commissioner, Department of Mental Health. 
[Here follow references to new statutes and recent decisions of special 


interest to District Courts. These will be referred to in the next issue of 
the “Quarterly.”] 


INQUIRY 


The following inquiry has been received from the clerk’s office of one 
of our courts: 


“After judgment has been entered in a small claim action in favor 


of the plaintiff in the case, either upon the finding of the Court after 
hearing, or as a result of the default of the defendant, provided the 
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Court has not then made an order directing the defendant to make 
payments to the plaintiff in liquidation of the amount due, either in 
installments or in full at a specified time, frequently the plaintiff in 
the case or his attorney, subsequent to the entry of judgment, applies 
to the Court for a summons to be issued by the Court to the judgment 
debtor, under the provisions of Rule 10 of the Rules of District Courts 
for Small Claims Procedure, requiring the judgment debtor to appear 
before the Court at a stated time and submit to an examination as to 
his ability to pay the judgment either in installments or in full. 

“Many times the judgment debtor fails to appear in response to the 
summons issued and served upon him. 


“The inquiry made by this letter is, in the event the judgment debtor 
fails to appear for the purpose of submitting to such an examination, 
whether the Court at that stage of the proceedings has the authority 
to default the judgment debtor and order the issuance of a capias 
warrant for his arrest.” 


It is the opinion of the committee that the proper procedure is to be 
found in reading together the last paragraph in said Rule 10 and Section 
14 of Chapter 224 of the General Laws. The attorney, or the plaintiff, 
should ask for the issuance of an execution and then make application 
for supplementary process under said Section 14 of Chapter 224, General 
Laws. Under Rule 10 no entry fee can be charged for this application 
and the service of the summons for the appearance of the defendant may 
be made by registered mail. If the judgment debtor fails personally to 
appear, without reasonable excuse, upon such summons for such exami- 
nation, he is guilty of contempt of court and a capias may be issued for 
him to show cause why he should not be adjudged in contempt for his 
failure to appear. 


It is to be noted that by virtue of Section 15 of Chapter 224, if a 
defendant is summoned, as outlined above, and fails to appear at the 
examination, the examination may proceed and orders may be made in 
his absence, and then if any order is made and he fails to comply with it 
he can be held in contempt, as provided in Section 16 of Chapter 224. 


IMPORTANT NOTICE 


As a result of conferences with Registrar of Motor Vehicles Rudolph 
King, the Attorney General George Fingold, General Otis Whitney of the 
State Police, Police Association representatives and others it was deter- 
mined by your committee to request the clerks of courts to report all 
cases when juveniles improperly use automobiles or use them for im- 
proper purposes to the Registrar of Motor Vehicles. This cooperation we 
urgently request in order to aid the Registrar in his efforts to curb or 
control a growing practice that endangers the public in their use of our 
highways. 


SIMULTANEOUS SESSIONS 


The number of simultaneous sessions allotted to each court for the 
year 1957 shall be the same number as have heretofore been so awarded 
annually. 
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REPORT TO THE GENERAL COURT OF THE 
COMMONWEALTH ON THE UNIFORM 
COMMERCIAL CODE (HOUSE 130 OF 1957) 


Submitted by 
THE MASSACHUSETTS COMMISSIONERS ON UNIFORM STATE LAWS 
DECEMBER 1, 1956 


The Massachusetts Commissioners on Uniform State Laws and 
a substantial number of leading citizens of the Commonwealth, 
including distinguished representatives of labor, industry, com- 
merce and the professions, are submitting to the 1957 session of 
the Massachusetts Legislature a bill for the proposed enactment 
of the Uniform Commercial Code. As an aid to the Legislature 
in the consideration of this bill, the Commissioners submit this 
summary of the Code project and the Code Bill itself. 


NATIONAL SPONSORING ORGANIZATIONS 


The Uniform Commercial Code has been prepared and sponsored 
nationally by two organizations: The National Conference of 
Commissioners on Uniform State Laws and the American Law 
Institute. 

The National Conference of Commissioners on Uniform State 
Laws has been in existence since the 1890’s and is the organization 
that is responsible for the many uniform acts on the statute books 
of Massachusetts and all other states of the United States today. 
Among other uniform acts promulgated by the Conference and 
enacted in Massachusetts, with dates of adoption and statutory 
references, are the following: 

Uniform Negotiable Instruments Law—1898, G.L. c. 107 §§ 18-212 

Uniform Warehouse Receipts Act—1907, G.L. c. 105 §§ 7-66 

Uniform Sales Act—1908, G.L. c. 106 §§ 3-65 

Uniform Bills of Lading Act—1910, G.L. c. 108 §§ 1-51 

Uniform Stock Transfer Act—1910, G.L. c. 155 §§ 24-44 

Uniform Trust Receipts Act—1936, G.L. c. 255A §§ 1-21 


The American Law Institute is made up of leading judges, lawyers 
and professors of law. Founded in the early 1920’s it spent nearly 
twenty years preparing a series of restatements of the law in the 
fields of contracts, property, torts, agency and other subjects. The 
general value of these restatements to the courts and to the legal 
profession and indirectly to the public generally may be indicated 
by the fact that they have been cited by courts in published deci- 
sions not less than 24,000 times. 


In Massachusetts provision is made for the appointment of 
Commissioners on Uniform State Laws by G.L. c. 6 §§ 26-28. The 
present Commissioners are those indicated as signatories to this 
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Report. Included in the Governing Council of the American Law 
Institute in recent years have been Judges Henry T. Lummus, 
Raymond S. Wilkins, R. Ammi Cutter and Charles E. Wyzanski, 
Jr. and Professor Austin W. Scott and Robert G. Dodge, Esquire, 
all of Massachusetts. 


BRIEF HISTORY OF CODE PROJECT 


The Code project was first conceived and proposed in 1940 and 
has been in the process of preparation ever since. The underlying 
purposes and policies of the Code are stated in Code Section 
1-102 as: 

“(a) to simplify, clarify and modernize the law governing 
commercial transactions; 

“(b) to permit the continued expansion of commercial prac- 
tices through custom, usage and agreement of parties; 


“(c) to make uniform the law among the various jurisdictions.” 


A major framework of the commercial law of the country today 
is the group of uniform commercial acts listed above which were 
sponsored by the National Conference of Commissioners on Uni- 
form State Laws. With the exception of the Uniform Trust Re- 
ceipts Act all of these major commercial acts were drafted and 
promulgated around the turn of the century. The basic reason for 
the Code is the recognition that in the period since 1900 there has 
been tremendous growth in the commercial activity of the country; 
that in many areas new patterns of activity have sprung up and in 
others material changes have occurred; that the 1900 versions of 
our commercial acts do not adequately handle these new patterns 
of activity and these changes with the result that there is very 
real need for an “updating” of the commercial law. 


The principal incentive impelling the Code project in 1940 was 
a desire of certain business groups for a modernizing and updating 
of the Sales Act and the early years of the Code project from 1940 
to 1944 were devoted primarily to the drafting of Article 2 of the 
Code on Sales. Drafting of the remaining articles of the Code took 
place during the period from 1944 to 1952. The project was financed 
to the extent of approximately $400,000 by grants from founda- 
tions and gifts from business houses and law firms. It has also been 
made possible by the donation of many thousands of hours of time 
donated by hundreds of judges, law professors, lawyers and some 
business men. 

In 1951 a definitive text of the Code was completed and approved 
by the two Sponsoring Organizations and by the House of Delegates 
of the American Bar Association. Completion of editorial work, 
drafting of comments and printing continued for another year so 
that a full Text and Comments Edition was available for the first 
time in 1952. In Massachusetts, a bill embodying the Code was 
prepared and filed in December 1952 for consideration by the 1953 
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session of the Legislature. That bill was referred to a Recess Legis- 
lative Commission composed of two Senators, three members of 
the House of Representatives and four appointees of the Governor. 
During the summer and fall of 1953, this Commission arranged 
for and held one public hearing and a total of sixteen meetings. 
In January 1954 it filed its report (House No. 2400 of 1954) in 
which a majority of six of the Commission recommended imme- 
diate enactment of the Code in Massachusetts. A minority of three 
opposed immediate enactment and recommended further study of 
the Code by various means. 


A major service performed by the Massachusetts Recess Legisla- 
tive Commission was to cause to be prepared a complete set of 
Massachusetts Annotations to the Code. These Annotations were 
prepared on a voluntary basis by a group of approximately fifty 
Massachusetts lawyers and law school professors and students 
working under their supervision whose names and connections in 
1953 when the Annotations were prepared appear in Appendix A 
annexed hereto. These Annotations now appear in a 200 page 
printed volume printed as a complimentary service by the publishers 
of the Annotated Laws of Massachusetts. Copies of this volume 
were furnished to members of the Massachusetts General Court in 
1954 and a limited number of further copies are still held by the 
undersigned Massachusetts Commissioners on Uniform State Laws. 

Outside of Massachusetts the Legislature of the State of Penn- 
sylvania in the spring of 1953 voted to enact the Code in Penn- 
sylvania, enactment to become effective July 1, 1954. The Code 
did become effective in Pennsylvania on that date with the result 
that the Code has now been the controlling commercial law of Penn- 
sylvania for well over two years time. With only a few exceptions, 
the consistent reports from banks, business houses, lawyers and 
other interested parties in Pennsylvania are to the effect that the 
Code in its original form is working entirely satisfactorily; caused 
no serious dislocation to the commerce, business or economy of the 
state, in the transition period from prior law; and represents a very 
substantial improvement over the law that it replaced. 


In the state of New York a Code bill was also presented to the 
1953 session of the New York Legislature and was referred in the 
spring of that year to the Law Revision Commission of New York 
for study and report. From 1953 to 1956 the New York Commis- 
sion held numerous public hearings and made an extremely exten- 
sive review and study of the Code. There was made available to 
it by the New York Legislature for this purpose in excess of 
$300,000 and as a part of its study the New York Commission 
employed a staff of not less than twenty-five consultants to analyze 
and review every article and section of the Code. 


During the period 1953-1956 inclusive, other studies of the Code 


were made by legislative research bureaus of some other states, 
by bar association and trade association groups and by numerous 
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individuals. Consequently during this period the Code has been 
subjected to the test of actual experience in one of the largest 
commercial and industrial states of the country and in addition 
has been subjected to probably the most extensive and intensive 
scrutiny by other groups and individuals that any proposed legisla- 
tion has ever received anywhere. 

The experience of the Code in Pennsylvania, the public hearings 
and study of the New York Law Revision Commission and the 
studies by other groups and individuals have resulted in some criti- 
cisms of the Code and a substantial number of suggested changes 
in it. To meet this situation the Sponsoring Organizations, through 
the medium of an Editorial Board and nine different Sub-commit- 
tees (one for each Article), have followed closely all of these devel- 
opments and have recently completed a substantial number of revi- 
sions designed to meet criticisms and suggestions having value and 
designed to improve the Code generally. Thus in effect the view 
of the majority of the Massachusetts Recess Commission in recom- 
mending immediate enactment of the Code in Massachusetts in 
1954 has been vindicated by the successful experience with the 
Code in its original form in the first state to enact it, namely, 
Pennsylvania. In addition, however, the wishes of the minority 
have also been met by the extremely extensive review and “second 
look” given to the Code since 1954 by the Law Revision Commission 
of New York; by other legislative recess, bar association and trade 
association groups; by observance of experience with the Code in 
Pennsylvania; and by the Sponsoring Organizations themselves. 
Included in the Sponsoring Organizations’ Editorial Board and 
Sub-committees and participating actively in these recent revisions 
are the following Massachusetts lawyers, members of law school 
faculties and citizens: Messrs. Willard B. Luther, Walter D. Mal- 
colm, Peter F. Coogan, Fred B. Lund, Horace M. Chadsey and 
Professors Robert Braucher and Arthur E. Sutherland. 


The Bill currently being offered to the Massachusetts General 
Court embodies all of the changes voted and approved by the Spon- 
soring Organizations and the undersigned Commissioners believe 
and submit that all reasonable further study that might be asked 
has now been completed and this salutary legislation and moderniz- 
ing of our commercial law is worthy of immediate enactment. 


GENERAL SCOPE OF CODE 


The Code is a comprehensive revision of private commercial law, 
covering fields now covered by six major Uniform Acts long since 
enacted by Massachusetts (Sales, Negotiable Instruments, Ware-' 
house Receipts, Bills of Lading, Stock Transfer and Trust Receipts), 
by numerous other Massachusetts statutes (deferred posting, bulk 
sales, conditional sales, chattel mortgages, assignments of accounts 
receivable, factor’s liens), and by common-law doctrines (some prin- 
ciples of the law of sales contracts, letters of credit). Its primary 














84 MASSACHUSETTS LAW QUARTERLY 





purpose is to modernize the law in the light of the cases and the 
business practices which have appeared since the first Uniform Act 
was enacted more than fifty years ago, and thus to give the law 
greater precision and uniformity. This is done, however, in a 
framework of flexibility and freedom of contract. The Code is not 
a reform measure nor a professor’s dream of ideal legislation but 
a practical solution of the problem of adapting our law to meet the 
expanding needs of modern business. 


The Code is divided into ten Articles, as follows: 


General Provisions 
Sales 


Commercial Paper 

Bank Deposits and Collections 
Documentary Letters of Credit 
Bulk Transfers 


Warehouse Receipts, Bills of Lading, and other Documents 
of Title 


8. Investment Securities 


9. Secured Transactions; Sales of Accounts, Contract Rights 
and Chattel Paper 


10. Effective Date and Repealer Provisions 


SPP Pr rr 


The effect of each Article is summarized separately below. Here 
it may be pointed out that a substantial part of the provisions 
merely restate rules of law laid down in the earlier Uniform Acts. 
Such restatement serves primarily the twin objectives of precision 
and uniformity among the states; incidentally, the rules are simpli- 
fied and modernized. Where necessary, the rules are modified to 
resolve disputes which have arisen in their interpretation; where 
practices have changed so that the old rules no longer work 
smoothly, they are modified to accord with present conditions. 


In addition, some rules not included in the earlier Acts are here 
codified for the first time in the Uniform Act. Some cover situations 
not foreseen when the earlier Acts were drafted. Some, like those of 
the Bank Collections Article, have been the subject of statutes 
enacted in many states. Others, like those of the Letter of Credit 
Article, deal with types of commercial operations which have come 
of age in recent years and are designed to facilitate their more 
general use. The Article on Secured Transactions stands alone as 
a major innovation, an effort to bring together and harmonize for 
the first time a great multitude of conflicting and confusing rules 
governing various types of transactions which have many common 
elements but which have developed independently. 

Perhaps the most useful accomplishment of the Code is to treat 
the field of commercial transactions as a whole. A single transac- 
tion often cuts across many traditionally separate branches of law: 
a shipment of goods by rail, financed by a bank under a letter of 
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credit, paid for by the buyer’s check, involves the law of Sales 
(Uniform Sales Act), documents of title (Uniform or Federal 
Bills of Lading Act), letter of credit (no statute), negotiable in- 
struments (Negotiable Instruments Law), bank collections (no 
Uniform Act), and, if the seller takes security pending payment, 
the law of pledges (no Uniform Act), conditional sales (Uniform 
Act not enacted in Massachusetts), chattel mortgages (no Uni- 
form Act), trust receipts (Uniform Trust Receipts Act), factor’s 
liens (no Uniform Act), or assignments of accounts receivable (no 
Uniform Act). The statutes and common law governing this trans- 
action were developed at many different times by many different 
hands. They do not fit together, and the resulting uncertainty and 
confusion is costly to all concerned. The Code, while it retains 
traditional divisions for convenience, uses the same terms with 
the same meaning throughout. The Articles of the Code dovetail. 


PARTICULAR ARTICLES 


ARTICLE 1—General Provisions: The principal service of Article 
1 is to provide a series of uniform definitions of terms that are 
used throughout the Code. Article 1 also provides a general frame- 
work for resolving conflicts of law problems under the Code and 
in the commercial law field. This framework is that in five speci- 
fied areas the law of a particular jurisdiction is made controlling, 
e.g. the validity of an investment security and the rights and duties 
of an issuer with respect to registration of transfer of investment 
securities are governed by the law of the jurisdiction of organiza- 
tion of the issuer. Beyond these five specified areas the parties may 
agree that the law of a particular state will apply if the transaction 
bears a reasonable relation to that state. Where there is no agree- 
ment the court is asked to apply the Code to multi-state transactions 
having an appropriate relation to any state which has enacted it. 
These conflicts of law provisions hold great possibility of produc- 
ing much more certainty in a field in which there is presently great 
confusion. 

A keynote provision of Article 1 is preservation of freedom of 
contract. The obligations of good faith, diligence, reasonableness 
and care prescribed by the Act may not be disclaimed by agree- 
ment, but the parties may agree upon standards of performance. 
Beyond this one limitation the provisions of the Code are subject 
to variation by agreement. In other words parties to commercial 
transactions may prescribe their rights and duties by agreement, 
but if they fail to do so the Code provides a broad set of rules to | 
answer most of the questions which may arise. 


ARTICLE 2—Sales: Article 2 is in large part a revision of the 
Uniform Sales Act, adopted in Massachusetts in 1908. In addition, 
it makes provisions for the formation of sales contracts based on 
statutes in force in other states than Massachusetts, and restates 
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some aspects of the law of formation of sales contracts which have 
given trouble. Terms long familiar to businessmen, such as F.O.B., 
F.A.S., C.I.F., are defined in accordance with their commercial 
meaning; and other provisions are made as to the meaning of sales 
contracts, designed to reduce the necessity for long fine-print con- 
tracts and to avoid expensive litigation. Particular attention is 
given to long-term arrangements, as to which the old Sales Act is 
inadequate. 

Perhaps the principal change in the rules carried forward from 
the old Act is a shift in emphasis from property to contract. Under 
the old Act, the remedies available to a buyer or seller and the risk 
of loss when the goods are destroyed were made to turn on who 
had title to the goods® Finding out who has title is no simple 
affair; much of the litigation under the old Act has involved just 
this point. The Code contains provisions as to title, for use in tax 
and other cases. But the remedies of the parties and the division 
of risk between them are spelled out in terms of the performance 
of the sales contract. The rules are restated in commercial terms 
by reference to shipment, delivery, acceptance of the goods and 
so on. But analysis of the Code provisions as applied to specific 
situations indicates that the changes in result are not of major 
importance. 


ARTICLE 3—Commercial Paper: Article 3 of the Code deals with 
Commercial Paper and it is a revision of the Uniform Negotiable 
Instruments Law. In many ways the changes effected by the 
Commercial Paper Article present a contrast to those effected by 
the Sales Article. 

Since the promulgation of the Negotiable Instruments Law in 
1896 there has been sufficient amount of litigation so that in the 
case of approximately eighty sections, courts in different states 
have reached inconsistent results in the construction given to these 
eighty sections. Article 3 reconciles most of these inconsistencies 
by adopting in each case one of the divergent rules laid down by 
different courts. In thus reconciling inconsistencies in the laws of 
the different states now existing under the Negotiable Instruments 
Law, of course, the Code is moving again toward uniformity. 

However, as distinguished from the Sales Article, the Com- 
mercial Paper Article moves more in the direction of condensation 
of sections and deletion of obsolete provisions than in that of addi- 
tional coverage. For example, protest is required only in the case 
of an instrument which is drawn or payable outside of the United 
States and territories. On all checks and notes drawn and payable 
in the United States, protest is no longer required in the event 
of dishonor. The provisions for presentment and notice of dishonor 
are substantially condensed and streamlined. Substantially little 
virgin territory is covered by the Commercial Paper Article. 
Conversely, the most interesting thing that takes place under the 
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Code with respect to commercial paper is the removal from what 
was formerly covered by the N.I.L. and the giving of special treat- 
ment to certain specialized areas of law that have grown in impor- 
tance since 1896. The specialized areas of law are: Bank Deposits 
and Collections which are covered in Article 4; Letters of Credit 
which are covered in Article 5; and corporate bonds, debentures and 
similar instruments which are combined with certificates of stock 
under Article 8 on Investment Securities. 


ARTICLE 4—Bank Deposits and Collections: The number of 
“items” handled by banks as a part of the bank collection process 
has, since 1900, grown to tremendous proportions. It has been 
estimated that throughout the entire country banks handle not less 
than 25,000,000 items every business day. This tremendous volume, 
moving with surprising speed and efficiency from one bank to 
another, within single cities and towns and between cities and 
towns and over state boundary lines, has built up since 1900 its 
own specialized body of laws applicable to the bank collection 
process. The Code recognizes this fact and allocates a separate 
article to the subject entitled “Bank Deposits and Collections.” 
Of course in earlier recognition of this development of a special 
law of bank collections the American Bankers Association promul- 
gated in 1929 a Bank Collection Code, which Code was enacted in 
approximately eighteen states between 1929 and 1933. However, 
due to certain decisions in the United States Supreme Court and 
the Supreme Court of Illinois, the effectiveness of this Code was 
restricted with the result that since the early thirties only one state, 
Oklahoma, in 1937 and one territory, Alaska, in 1951, has enacted 
the Bank Collection Code. Thus for a period of more than twenty 
years the ABA Bank Collection Code has not proved to be the 
popular medium for obtaining uniformity in the bank collection 
area, with the result that there is presently a distinct need for an 
up-to-date statute designed to produce this result. Article 4 of the 
Code fills this particular need. 


ARTICLE 5—Documentary Letters of Credit: Until now this 
subject has in all states been left to the courts. Commercial letters 
of credit issued by American banks first began to play an important 
part in financing our foreign trade during and after World War I. 
This business was handled almost exclusively by the leading banks 
in the largest cities, and it has been governed by standard practices 
and contract terms codified by the International Chamber of Com- 
merce. A body of case law has developed, primarily in the courts 
in New York, which is in the main satisfactory. 

Since World War II the use of such letters has increased greatly 
in foreign trade and it has become clear that the commercial letter 
of credit offers a simple, cheap and convenient arrangement for 
financing the shipment of certain types of goods—for example, 
automobiles—in domestic trade. The First National Bank of Boston 
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has pioneered in the use of a letter of credit to finance the retail 
purchase of automobiles. But development of this type of financing 
is held back by uncertainty as to what the law is. 


Article 5 of the Code for the most part follows and codifies the 
entirely satisfactory judicial decisions of Massachusetts and our 
sister states, particularly New York. It will perform the important 
educational function of calling attention to this device and acquaint- 
ing bankers and businessmen with the rights and duties involved. 
It will thus promote use of the device, and at the same time insure 
that the law of letters of credit remains commercially sound, dis- 
couraging any tendency to apply rules designed for different needs. 


ARTICLE 6—Bulk Transfers: Every state now has a bulk sales 
statute. Such statutes deal with two common types of commercial 
fraud associated with the sale by a merchant of his stock of goods 
out of the ordinary course of trade. In one type, the sale is a 
sham, and the merchant comes back into the business after settling 
with his creditors; in the other, he simply disappears with the 
proceeds without paying his creditors. All of the statutes provide 
for advance notice to creditors; some also require the buyer to see 
that the proceeds are paid to the seller’s creditors. 


The Massachusetts statute was enacted in 1903 (Gen. Laws, c. 
106 §§ 1, 2), and most of the acts in other states were enacted 
more than forty years ago. The acts are far from uniform, and 
have given rise to a great deal of uncertainty and litigation. Article 
6 of the Code is carefully drafted; it makes a fresh start, confining 
the remedy to the cases where it is needed and resolving the numer- 
ous disputes which have arisen. 


ARTICLE 7—Documents of Title: Article 7 of the Code is entitled 
“Documents of Title” and represents a revision and consolidation 
of the present Uniform Warehouse Receipts Act and Uniform Bills 
of Lading Act. In this Article no very fundamental or serious 
change in the basic concepts or rules of documents of title are made, 
but experience acquired since 1906 and 1909 when these Acts were 
first promulgated, has been drawn upon to fill in gaps, remove 
inconsistencies and cover more precisely certain areas where liti- 
gation or practice has evidenced some weaknesses in the older acts. 


ARTICLE 8—Investment Securities: This is a revision of the 
Uniform Stock Transfer Act, adopted in Massachusetts in 1910, 
with a notable extension of coverage. That Act applies only to 
certificates representing shares of stock. Bonds and other types 
of long-term indebtedness are not covered, having been left to the 
Negotiable Instruments Law. The result has been a flood of cases 
on the negotiability of bonds and great difficulty in telling, in 
advance of litigation, whether a particular bond issue, municipal 
or corporate, is negotiable or not. The Code gets rid of this unfor- 
tunate and expensive confusion by bringing the transfer of all 
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long-term securities—bonds as well as stock—within Article 8. In 
general the approach of the Stock Transfer Act is followed. 


A major feature of Article 8 on Investment Securities is a serious 
attempt to produce a set of rules that will speed up and simplify 
the registration of transfers of securities. Heretofore and at the 
present time substantial delays occur in obtaining registrations 
of transfers of securities in the case of decedent’s estates, trusts 
and similar situations. There has been widespread demand that 
some means be found to eliminate or substantially reduce these time 
consuming, irritating and expensive delays. Article 8 provides a 
means of accomplishing this result. 


ARTICLE 9—Secured Transactions; Sales of Accounts, Contract 
Rights and Chattel Paper: This is clearly the most novel and prob- 
ably the most important part of the Code. It covers the entire 
range of transactions in which debts are secured by personal prop- 
erty: chattel mortgages, pledges, conditional sales, trust receipts, 
assignments of accounts receivable, factor’s liens, field warehousing, 
and the like. The scheme of the Article is to state rules of law 
applicable to such transactions generally, without regard to the 
type of security device used by the parties. The Code distinguishes 
instead between different types of property put up as security—for 
example, inventory, industrial and commercial equipment, crops 
and farm products, intangible property such as accounts receivable 
—and states special rules where necessary to regulate the problems 
which arise in each different situation. 

The approach of the Code has many advantages. Perhaps the 
most important is that it makes possible a radical simplification 
in our recording system. As to most security transactions involv- 
ing a business enterprise, interested parties will be able to deter- 
mine a borrower’s financial position by consulting a single set of 
public records. Today they would have to search in both state and 
local offices, and some of the most important types of security would 
not be disclosed at all. 

Today the different security devices depend for their validity on 
formalities which vary from one device to another for no apparent 
reason except the historical one that each device developed inde- 
pendently. Under the Code the formal requirements are the same 
for all. The present Massachusetts statutes regulating parts of the 
chattel security structure include the following, with dates of 
adoption : 

Chattel Mortgages—Gen. Laws c. 255, §§ 1-7E (1832, with many 

subsequent amendments) 

Pledges—Gen. Laws c. 225 §§ 8-10 (1873) 


Conditional Sales—Gen. Laws c. 255, §§ 11-13H (1881, with 
several amendments, including L. 1939, c. 509, further amended 
by L. 1941, cc. 285, 468, L. 1950 c. 81) 


Uniform Trust Receipts Act—Gen. Laws c. 255A (1936) 
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Assignment of Accounts Receivable—Gen. Laws c. 107A (1945) 


Factor’s Liens—Gen. Laws c. 255, §§ 40-47 (1945, amended by 
L. 1946 c. 514, L. 1947 c. 273, L. 1950 c. 454) 


Much of the law of chattel security, especially that of pledges and 
field warehousing is not covered by statute. This patchwork amal- 
gam of old and new statutes, with case law of uncertain age, no 
longer does the job. Article 9 of the Code proposes a unified ap- 
proach to this vital area of the law. It has been revised time and 
again to meet the criticisms of representatives of both lenders and 
borrowers, and in its final form provides a workable simplified 
framework. 


SECTIONS REPEALING OR AMENDING VARIOUS PROVISIONS 
OF THE GENERAL LAWS 


A careful study and review of existing Massachusetts statutes 
has been made to appropriately fit the Code into existing statutes. 
Sections 2-19 inclusive of the Code Bill are devoted to this objective. 
The Bill provides for the repeal of the sections and chapters of the 
General Laws that would be replaced by the Code. In addition, in 
fourteen instances particular sections of the General Laws are 


preserved but are amended to reconcile their provisions with the 
Code. 


The standard Code numbering of Articles and Sections is pre- 
served by fitting the entire Code into a single chapter of the General 
Laws. This is of great importance for a number of reasons. Official 
publications of the Sponsoring Organizations and all the national 
publications of the Code use and will use standard Code numbers. 
The code itself and all comments to it, including numerous cross 
references in both Text and Comments are all related to the stand- 
ard Code numbering system. A substantial number of law review 
and other articles, probably in excess of two hundred, have already 
been written about the Code and if the Code is widely enacted an 
immense body of case law and legal literature will gradually develop, 
all necessarily related to standard Code numbers. The availability 
and usefulness of all of this law and legal literature to the courts, 
lawyers and public in Massachusetts have much greater value if 
the Code in Massachusetts has the same numbering system as the 
Code generally. 


Conversely, a numbering system different from that of the 
standard Code numbering system automatically involves new num- 
bers for every Article, Part and Section and changes in all cross 
references. This is a time consuming and confusing task containing 
great possibility of error not only in the initial drafting phases 
but also in future use of the Code by lawyers, courts and busi- 
nessmen. 


The Code contains a special section designed to provide for the 
preservation of rights and the completion of transactions arising 
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prior to the effective date. Further, the effective date is placed far 
enough in advance so as to afford the business community ample 
time to make whatever adjustments in procedures may be necessary 
or desirable under the Code. 


GENERAL 


Sixteen years of effort and substantial contributions of time and 
money have been made to produce the Code and make it available 
for enactment by the legislatures of the several states. No special 
interest group was responsible for its preparation nor does the Code 
seek to benefit any special interest group. Its only purpose is to 
improve the law and through the law, the efficiency of business 
and commerce. These results will react to the benefit of all members 
of the public. Massachusetts has held a distinguished position of 
leadership in the development of our country, its laws, institutions 
and techniques. It may again fill this role) The undersigned and 
the many other distinguished citizens joining in the petition with 
the bill earnestly recommend that the General Court make this 
possible by enacting in 1957 House No. 130—the Code Bill in 
Massachusetts. 

WILLARD B. LUTHER, Life Member 
of National Conference of Commis- 
sioners on Uniform State Laws 


WALTER D. MALCOLM, Commissioner 
ROBERT BRAUCHER, Commissioner 
EDWARD L. SCHWARTZ, Commissioner 


FREDERICK B. WILLIS, Associate Mem- 
ber of National Conference of Com- 
missioners on Uniform State Laws 
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APPENDIX A. 


ANNOTATORS PREPARING MASSACHUSETTS 
ANNOTATIONS. 


Following is a list of lawyers and of law school professors and 
students working under their supervision preparing Massachusetts 
annotations to the proposed Uniform Commercial Code. In each 
article the first name listed is the annotating captain responsible 
for the annotations on the article designated. All captains and 
assistants are law professors or practicing lawyers excepting the 
law school students designated by the asterisks: 


ARTICLE 1. 
General Provisions. 

Pror. ANDREW A. CAFFREY Boston College Law School Boston 
PuHiuie H. R. CAHILL, Esq. 441 Stuart Street Boston 
*HECTOR J. ALEXANDER Boston College Law School Boston 
*EMILE R. BUSSIERE Boston College Law School Boston 
*JOHN M. CASEY Boston College Law School Boston 
*JOHN E. FENTON, JR. Boston College Law School Boston 
*DONALD W. O’NEIL Boston College Law School Boston 
*RICHARD S. PAYNE Boston College Law School Boston 
*EDWARD J. REGAN Boston College Law School Boston 

ARTICLE 2. 

Sales. 
ProF. ROBERT BRAUCHER Harvard Law School Cambridge 
Byron D. SHER, Esq. Mintz, Levin & Cohn Boston 
ROBERT S. ZOLLNER, Esq. Warner, Stackpole, Stetson 
& Bradlee Boston 
DENIS MAGUIRE, EsQ. 24 School Street Boston 
*GEORGE MULHERN Harvard Law School Cambridge 
*JOHN STREET Harvard Law School Cambridge 
*DENNIS GREENWALD Harvard Law School Cambridge 
Conflicts of Law— All Articles. 

Pror. DONALD T. TRAUTMAN Harvard Law School Cambridge 

ARTICLE 3. 

Commercial Paper. 

Pror. A. E, SUTHERLAND Harvard Law School Cambridge 
JOHN F. CoGAN, JR., Esq. Hale & Dorr Boston 
FRANCIS S. MOULTON, JR., Esq. Bingham, Dana & Gould Boston 
ERNEST COUTLIS, Esq. Boston Legal Aid Society Boston 
ROBERT E. RODES, JR. Liberty Mutual Ins. Co. Boston 
*EDWARD J. SACH Harvard Law School Cambridge 


*FREDERIC D. HOUGHTELING Harvard Law School Cambridge 
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ARTICLE 4. 
Bank Deposits and Collections. 
ALFRED GARDNER, Esq. Palmer, Dodge, Gardner, 
Bickford & Bradford Boston 
Peter B. SEAMANS, Esq. Peabody, Arnold, Batchelder 
& Luther Boston 
DouGLAS DANNER, Esq. Peabody, Arnold, Batchelder 
& Luther Boston 
W. J. McDONALD, Esq. Peabody, Arnold, Batchelder 
& Luther Boston 
DoNALD O’CALLAGHAN, Esq. 80 Federal Street Boston 
ROBERT L. LEVISTER, Esq. Rm. 818, 11 Pemberton Sq. Boston 
EUGENE LYNE, EsqQ. Lyne, Woodworth & Evarts Boston 
ARTICLE 5. 
Documentary Letters of Credit. 
H. PETER SOMERS, Esq. Hill, Barlow, Goodale 
& Wiswall Boston 
WILLIAM PECHILLIs, Esq. Goodwin, Proctor & Hoar Boston 
ARTICLE 6. 
Bulk Transfers. 
LEE FRIEDMAN, Esq. Friedman, Atherton, Sisson 
& Kozol Boston 
EUGENE F. SULLIVAN, Esq. 25 Harvard Street Brookline 
ARTICLE 7. 
Warehouse Receipts, Bills of Lading and Other Documents of Title. 
Pror. JOHN T. MCNAUGHTON Harvard Law School Cambridge 
*JOHN A. ROUNDTREE, III Harvard Law School Cambridge 
*MAx J. BELL, JR. Harvard Law School Cambridge 
ARTICLE 8. 
Investment Securities. 
WILLIAM W. YERRALL, Esq. 1387 Main Street Springfield 
ROBERT DUDLEY, Esq. 83 State Street Springfield 
ARTICLE 9. 


Secured Transactions; Sales of Accounts; Contract Rights 
and Chattel Paper. 


PETER F. CooGAN, Esq. Ropes, Gray, Best, Coolidge 
& Rugg Boston 
O. W. HAUSSERMANN, Esq. Ropes, Gray, Best, Coolidge 


& Rugg Boston 








94 MASSACHUSETTS LAW QUARTERLY 


MARILYN M., SULLIVAN, Esq. 
JOHN P. EASTHAM, EsqQ. 


ROBERT L. HAMILTON, Esq. 


JOHN M. HARRINGTON, JR., Esq. 


HowArD E. HousTON, Esq. 


GEORGE T. FINNEGAN, Esq. 


HARRY W. BAUGHMAN, JR., Esq. 


Ropes, Gray, Best, Coolidge 
& Rugg 

Ropes, Gray, Best, Coolidge 
& Rugg 

Ropes, Gray, Best, Coolidge 
& Rugg 

Ropes, Gray, Best, Coolidge 
& Rugg 

Ropes, Gray, Best, Coolidge 
& Rugg 

Ropes, Gray, Best, Coolidge 
& Rugg 

Russell, Plummer & 
Rutherford 


Boston 


Boston 


Boston 


Boston 


Boston 


Boston 


Boston 
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MRS. BOWEN’S PREFACE TO 
“THE LION AND THE THRONE” 


Sir Edward Coke—Lord Coke, his contemporaries called him—was 
Queen Elizabeth’s Attorney General and Chief Justice under James, 
first Stuart King of England. I have written his biography as the 
last of three, following those of Justice Oliver Wendell Holmes of the 
United States Supreme Court and John Adams, our second President. 
Coke’s name presented itself quite naturally as a rounding out, carry- 
ing the story of our form of free government back to England, where 
it had its inception. 

Reading the pronouncements of Justice Holmes, his brief history 
of the common law, we glimpse this English background of our 
Constitution. Reading John Adams on the Canon and Feudal Law 
we see it plainly. Adams, seeking to break with England, found his 
inspiration in English books on law and government, books written 
in London, Sussex, Hampshire. To the Continental Congress in 
Philadelphia, to the Boston Sons of Liberty, John Adams quoted 
Locke, Harrington, Sir Edward Coke, calling England to bear wit- 
ness against England. 

Coke’s life covered a long span, a wide are of time; with him 
the Middle Ages ended and today began. Coke was English law 
personified. The volumes that he wrote—Reports and Institutes, 
Commentary upon Littleton—remained for nearly three centuries 
the backlog of legal studies in England America. Such a career is 
looked on as quiet, philosophic. Coke’s life was no more retired than 
a buccaneer’s. He was a handsome country gentleman who mar- 
ried—in succession—two beautiful young wives, endowed with land, 
estate and the pound sterling. Coke was above all a fighter, a born 
advocate who loved to feel the courtroom floor beneath his feet. 
Raucous, witty, ruthless, he made puns on the prisoners’ names, 
cracked broad jokes in Latin, and, at the trials of the Earl of Essex, 
Sir Walter Raleigh and the Gunpowder plotters, lashed out in bitter, 
shocking invective. 

The world remembers this harshness, forgetting that Elizabeth’s 
Attorney General moved within the framework of a time when 
judges and commissioners for trial showed themselves equally biased 
and, considering the position, even more merciless than the prose- 
cutor. Coke’s later life lifted him into a category altogether differ- 
ent. From Elizabeth’s Attorney General to James’s Chief Justice 
is a natural transition. But from state prosecutor to wholehearted 
Commons man, defender of free speech and parliamentary privilege, 
is almost a transmutation. As Judge and leaders of the Commons, 
Coke risked his life for the very principles he seems at first to have 
betrayed, principles which today we take for granted: a prisoner’s 
right to public trial and the writ of habeas corpus, a man’s right 
not to be jailed without cause shown, his right against self-crimina- 
tion in a court of law. When Coke was seventy, James I imprisoned 
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him for these same championships, locked him in the Tower of Lon- 
don until it appeared more politic to set him free, “because he had 
become an oracle amongst the people.” In 1628, at the age of 
seventy-six, Coke was prime champion of the Petition of Right, 
which served as model for our Revolutionary forefathers and which 
has been called one of the three great documents of English liberty. 
Through Coke we see the Commons gather strength, begin to cast 
their votes as they wish, not as they are told, devise that potent 
instrument—familiar in our halls of Congress—the committee of 
the whole. 


Sir Edward Coke never set foot on American soil. Yet no United 
States citizen can read his story without a sense of immediate recog- 
nition. In these parliamentary struggles, knights, citizens and 
burgesses fought not for themselves alone but for states as yet un- 
formed: Pennsylvania, Virginia, California. In Westminster court- 
room battles over procedure, jurisdiction, “right reason and the 
common law,” constitutional government found its way to birth. 
When the time came we changed the face of this English constitu- 
tion; amid the sound of guns we repudiated what we hated, adapted 
what we liked. Yet the heritage endured. 
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